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TO THE 

LEGAL PEOFESSION OF SOUTH AFEICA. 

I OFPEB this collection of Cape Colonial Pleadings, which was 

gathered by me while I had the honour of still practising 

, at the Cape Bar, and which a short respite from my present 

^ judicial duties now gives me the opportunity of putting into 

^ form for the press. I hope that these pleadings may not only 

^ be found useful within the walls where they were first read by 

N^ the distinguished ex-pleaders whose names they bear, but that 

w they may find further favour in all the Law Courts of South 

"N^ Africa (in some of which I know such forms are much desired), 

^ and thus ultimately conduce to uniformity of Colonial Legal 

Procedure. To . the Circuit Practitioner, who has to draw 

pleadings under circumstances often of unusual hurry and 

diflSculty, I trust this collection of Precedents may prove 

especially valuable. 

JAMES BUCHANAN. 

Cape Town, 

May, 1878. 
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JOHN BARDWELL EBDEN Plaintiff ; 

AND 

THOMAS SUTHERLAND Defendant. 

Declaration. 

The Defendant in this suit has been sammoned to answer 
the Plaintiff in this suit in an action to obtain certain flour 
and certain moneys withheld from him by the said Defendant ; 
and thereupon the Plaintiff, by J. & H. Beed his attorneys, 
complains : 

For that whereas heretofore, to wit, in May, 1854, he de- 
livered to the said Defendant, who is a miller, a large 
auantity of wheat, to wit, 1864 muids, to be ground into 
our for account of the said Plaintiff, agreeing and under- 
taking to pay to the said Defendant for so doing, the fair, 
usual, and customary charges payable to millers for such work. 

And the said Plaintiff further saith, that the said De- 
fendant having received and ground the said wheat, and 
duly delivered, or otherwise accoimted to the said Plaintiff 
for a considerable portion of the flour, bran, and pollard, the 
proceeds of the said wheat, hath wholly failed to deliver or 
at all account for the remainder of the said proceeds, to wit, 
91,930 pounds Dutch weight, or 99,934 pounds English 
weight of flour, commonly called seconds flour, although 
often requested so to do. 

And the said Plaintiff further saith, that the said quantity 
of seconds flour, the proceeds of the aforesaid wheat of the 
said Plaintiff remaining undelivered to the said Plaintiff, is 
of the value of £1011 is. Id. sterling. 

And the said Plaintiff further saith, that the said Defendant 

for the grinding of the said 1864 muids of wheat did, in an 

account rendered by him to the said Plaintiff, charge the 

3: said Plaintiff the sum of £372 16s., being at the rate of 
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48. per muid, which amount the said Plaintiff, upon the re- 
presentation of the said Defendant that it was a fair, usual, 
and customary charge, allowed to the said Defendant, and duly 
paid and satisfied — whereas in truth and in fact the said charge 
was not a fair, usual, or customary charge, but, on the contrary, 
\^ as a eharffe wholly excessive, and contrary to the spirit and 
understanding of the contract between the said Plaintiff and 
the said Defendant in regard to the grinding of the said flour. 

And the said Plaintiff further saith, that two shillings and 
sixpence per muid, and not four shillings, would be a fair, 
customary, and proper charge, at which rate the said De- 
fendant should have charged the said Plaintiff no more than 
the sum of £233. 

And the said Plaintiff further saith, that lie is entitled to 
recover back from the Defendant, as money paid under mis- 
take of facts on the part of the said Plaintiff, and through 
misrepresentation on the part of the said Defendant, me 
sum of £139 168., being the difference between the sum of 
£372 168. charged by the said Defendant, and the sum of 
£233 which the said Defendant ought to have charged. 

Wherefore the said Plaintiff prays that the said Defendant 
may, by the judgment of this Honourable Court, be con- 
demned to deliver to the said Plaintiff, the proceeds of his 
wheat aforesaid still in the hands of the said Defendant, 
to wit, the weight aforesaid of seconds flour the proceeds of 
the said wheat, or otherwise to pay to the said Plaintiff the 
sum of £1011 48. Id. as and for the value of the said wheat, 
and be further condemned to pay to the said Plaintiff the 
sum of £139 168. aforesaid, so overcharged and overpaid as 
aforesaid, together with the costs of suit. 

W. PORTEB. 

Defendanfs Pleas. 

The Defendant, by Fairbridge, Hull, & Meintjes, comes 
and defends this action and says: that the said Plaintiff 
ought not to have or maintain his said claim and demand in 
manner and loim as in his said declaration thereof set forth 
and maintained, because the said Defendant denies, as he 
doth hereby deny, the several allegations of fact therein set 
forth. Yet, he the said Defendant, doth admit that the said 
Plaintiff in or about the month of May, 1854, delivered to 
the said Defendant, who is a miller, a quantity of 1864 
muids of wheat to be ground into flour, for account of him 
the said Plaintiff at a fair and proper charge. 
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An'1 the said Defendant further saith, that the said wheat 
having been so pround as aforesaid produced flour in the fol- 
lowing quantities, and of the following quality, namely : 
162,980 pounds Dutch weight of fine Sour, 70,758 poimds 
like weight of an inferior sort of fine flour called seconds, 
17,72o pounds like weight of a superior sort of bran called 
fine pollard, 16,967 pounds like weight of an inferior (juality 
of like bran called coarse pollard, and 56,420 like weight of 
common and coarse bran. 

And the said Defendant further saith, that he hath duly 
delivered and otherwise accounted for to the said Plaintiff 
the quantity of 162,980 pounds of fine flour aforesaid, and 
also the quantity of 17,2^3 pounds of pollard aforesaid, and 
that for the quantity of 16,967 pounds of coarse pollard, and 
56,420 pounds of coarse bran, making together 73,387 pounds 
weight, he hath paid for and settled with the said Plaintiff 
for a quantity of 63,387 pounds, leaving still to be accounted 
and paid for by the said Defendant a quantity of 1000 
pounos of coarse pollard and coarse bran, which at the 
average value of the aforesaid pollard and bran, at 78. 6d. 
per .100 pounds weight, amoimts to £37 10s. 6d. sterling, 
which the said Defendant hath tendered and hereby again 
tenders to the said Plaintiff. 

And the said Defendant further saith, that the quantity of 
70,758 pounds of seconds as aforesaid, he the said Defendant 
would have also delivered to the said Plaintiff, but the said 
Defendant saith that at the instance and request and for and 
on account of the said Plaintiff he hath taken upon him the 
charge and duty of selling and disposing for the account and 
risk and at the costs, charges, and expenses of the said Plaintiff 
of the said last-mentioned quemtity of 70,758 pounds of seconds 
aforesaid, without charging or receiving any remuneration 
or commission from the same beyond his disbursements. 

And the said Defendant further saith, that of the said last- 
mentioned quantity of 70,758 pounds he hath consigned, sold 
or disposed of the quantity of 55,000 pounds, as is shewn in 
the account hereunto annexed marked A., and which the 
Defendant prays may be taken and considered as embodied 
and inserted herein, from which said account it will appear 
that the amount thereof after deducting the said costs, 
charges, and expenses, a balance of £100 9s. is due to the 
Plaintiff, and the sum of £352 2s. 6d. has yet to become due, 
which said sum of £352 2s. 6d. when due and received the 
said Defendant is willing and will be ready and prepared to 
pay over to the said Plaintiff. 

B 2 
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And the said Defendant further saith, that of the aforesaid 
quantity of 70,758 pounds, he the said Defendant has still to 
account for or deliver to the said Plaintiff 15,758 pounds, 
which the said Defendant is ready and willing at anytime to 
deliver to the said Plaintiff, if he will receive the same^ 

And the said Defendant further saith, that according to 
the premises he is liable to pay to the said Plaintiff the 
sum of £37 lOa. sterling, and the further sum of £1 9«. 
sterling, and to deliver the aforesaid quantity of 15,758 
pounds of seconds aforesaid, which aforesaid amounts, interest, 
and quantity the said Defendant hath tendered and offered 
to the said Plaintiff to pay and deliver, but which to receive 
the said Plaintiff hath refused, and which tender the said 
Defendant still offers, together with the costs incurred by the 
Plaintiff in this cause up to the day of tender, to wit^ on the 
27th day of November, 1855. 

Wherefore the said Defendant prays judgment of this 
Honourable Court thereon, and that the Plaintiff be con- 
demned to accept the same, and that the further claim of 
the said Plaintiff be rejected and dismissed with costs, 
whereupon the said Defendant tenders issue with the said 
Plaintiff. 

C. J. Brand. 

Eeplieation. 

And the said Plaintiff as to the plea of the said Defend- 
ant by him pleaded, denies all and singular the allegations 
of fact therein contained, except in so far as the said plea 
admits the receipt by the said Defendant of 1864 muids of 
\ wheat in the declaration mentioned, and the said Plaintiff 
5^ joins issue generally with the said Defendant upon his 

^^^P^^- W.PORTEB. 



MATTHIAS BUCHFINK Plaintiff ; 

AND 

THE BOARD OF EXECUTORS, as the executors ) 

TESTAMENTARY OF GAEL LUDWIG BOEHM, [ Defendants^ 



DECEASED 

Declaration. 



CoENRAAD Johannes Cabolus Gie, the Secretary, and as 
such representing the Board of Executors, in their capa- 
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city as the executors of the last will and testament and 
administering the estate of Carl Ludwig Boehm, deceased, 
the Defendant in this suit, has been summoned to answer 
Matthias Buchfink, the Plaintiff in this suit, in an action oC 
debt; and thereupon the said Plaintiff, by Jan Hendrik 
Hofineyer his attorney, complains and says : 

For that whereas tne said C. L. Boehm heretofore, to wit, 
in his lifetime, was indebted to the said Plaintiff in the sum of 
£248 10s. 3d,, this being the balance of an account between 
the said 0. L. Boehm and the said Plaintiff for goods sold 
and delivered by the said Plaintiff to the said C. L. Boehm 
at his request,, also for the price and value of work then 
done, and materials for the same provided by the said 
Plaintiff for the said C. L. Boehm ; and at his request also 
for money lent and advanced by the said Plaintiff to the 
said C. L. Boehm ; and at his request also for money paid by 
the said Plaintiff for the use of the said C. L. Boehm ; and 
at his request also for interest upon divers large sums of 
money lent by the said Plaintiff to the said C. L. Boehm at 
his request, severally as per the said account commencing 
on or about the 1st day of January, 1852, and closing on or 
about the last day of December, 1854, and which the said 
Plaintiff prays may be considered tis herein inserted. Yet 
the said 0. L. Boehm in his lifetime, and the said Defendant in 
his capacity as aforesaid since the death of the said C. L. 
Boehm, well knowing the premises, have not, nor hath either 
of them, paid the said sum of money as aforesaid, or any 
part thereof, although often requested so to do. Wherefore 
an action hath accrued to the said Plaintiff to have and 
demand from the said Defendant in his capacity as aforesaid, 
the said sum of £248 lOs, Sd, sterling, with interest from the 
1st day of January, 1855, which the said Plaintiff prays the 
said Defendant in his capacity as aforesaid may be adjudged 
by this Honourable Court to pay to the said Plaintiff, together 
with costs of suit. 

P. J. DENYJ3SIBN. 
[By default of plea.] 
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HENRY CHARLES GEORGE WENTZEL ... Plaintiff; 

AND 

JAMES MARCUS Defendant. 

Declaration. 

James Marcus of Cape Town, the Defendant in tliis suit, 
has been summoned to answer Henry Charles George Wentzel, 
the Plaintiflf in this suit, in an action to compel the perform- 
ance and completion of a certain contract of sale, as herein- 
after set forth; and thereupon the said Plaintiff, by D. 
Tennant his attorney, complams : • 

For that whereas heretofore, to wit, on the 18th of 
January, 1854, and at Cape Town, a certain joint-stock 
company consisting of 10,000 shares of £10 each, for the 
working of copper and other minerals in this Colony, Port 
Nat^l, and elsewhere in South Africa, was formed and 
established by the following persons, to wit : J. H. Wieht, 
Edward Eagar, B. P. Dobie, John Barry, J. Murrison, 
E. Landsberg, J. H. Bedelinghuys, E. Christian, J. G. 
Steytler Gson, J. M, Wentzel, B. Norden, M. Thalmtzer, 
and others, under the style or firm of the Cape of Good 
Hope Mining Company, for and during the period and 
subject to and under the rules, conditions, and regulations of 
the deed of settlement of the said company. 

And the said Plaintiff further saith, that at the time of the 
agreement of sale hereinafter mentioned the said Plaintiff, 
by the register of shareholders of the said company kept in 
pursuance of sect. 15 of the said deed of settlement, appeared 
to be and was the proprietor and holder of divers, to wit, 
87 shares, numbered 146 [here follows each nwnber up to 
7275] of great value, to wit, of the value of £10 sterling each 
share, in the said Cape of Good Hope Mining Company, and 
upon which shares the said Plaintiff had already paid the 
sum of £130 10s. for and in respect of three instalments of 
10s. sterling each on each of the said 87 shares. 

And the said Plaintiff further saith, that afterwards, to 
wit, on the 1st day of April, 1855, the said Plaiutiff agreed 
with the said Defendant to sell and transfer the said shares 
to the said Defendant, and bargained and sold to the 
Defendant, and the Defendant then bought of the said 
Plaintiff the said shares at and for a certain price, to wit, the 
sum of £100 sterling. 

And the said Plaintiff further saith, that thereupon, and in 
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pnrsuance of the said agreement and bargain and sale, to wit, 
on the 1st day of April, 1855, the said Plaintiff, in consideration 
of the said sum of £100, for which sum the said Defendant 
made, signed, and delivered to the said Plaintiff a promissory 
note in favour of the said Plaintiff, and payable twelve 
months after the 1st day of April, 1855, he did transfer by in- 
dorsement in blank and deliver the said shares to th^ said 
Defendant, to hold the same to the Defendant, his heirs, 
executors, administrators, and assigns, subject to the several 
conditions on which the said Plaintiff held the same at the 
time of the said sale, and the said Defendant then agreed 
to take the said shares subject to the same conditions. 

And the said Plaintiff further ^aith, that it then became and 
was the duty of the said Defendant to have the indorsement 
of transfer of the said shares duly registered in the book of 
the said Cape of Good Hope Mining Company, to the certi- 
ficates of shares, and the due registration of the transfer of 
the said shares, and to sign the trust deed of and to pay all 
further calls duly made by the said company. 

And the said rlaintiff further saith, that afterwards, to wit, 
on or about the 2nd day of November, 1855, the said De- 
fendant ceded and transferred, under the blank indorsement 
by the said Plaintiff, four, to wit, Nos. 3521, 3522, 3523, 
3524 of the aforesaid 87 shares to one George Eobb, and 
that thereupon the said four shares were transferred to and 
duly registered in the books of the said company, in the 
name of the said George Robb, who then signed the trust 
deed of the said company for the said four shares. 

And the said Plaintiff further saith, that although the said 
Defendant, in part performance of his aforesaid agreement, 
hath afterwards, to wit, on the 30th day of August, 1855, paid 
to E. Eagar, E. P. Dobie, and C. Schmieterloew, in their 
capacity as the trustees of the said Cape of Good Hope Mining 
Company, the sum of £40 in part payment of tne fourth 
instalment of IO5. on each of the remaining eighty-three 
shares, being part of the said eighty-seven shares, which 
was then due and payable, yet the Defendant, though often 
requested so to do, hath not paid the said trustees of the 
said company the amount of £41 lOs. sterling for and in 
respect of the fifth instalment of lOs., which was due and 
payable on each of the said eighty-three shares, and hath not 
signed the trust deed of the said company for and in respect 
of the said eighty-three shares, and hath not procured the 
<x)ns©nt and signature of three of the directors to the certi- 
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ficates of sharesj and the re^stration of the transfer of the 
said shares m the name of the said DefeiuJant, whereby and 
by reason of the said Plaintiff, after the committing of the 
said grievances, and after the delivery and transfer of the said 
shares to the said Defendant, still appearing by the said 
register of shareholders to be the holaer and proprietor of 
the said shares, he was afterwards, to wit, on the 15th day of 
January, 1856, called upon to pay, and did pay, to E. P. 
Dobie, E. Landsberg, and C. Schmieterloew, in their capacity 
as trustees of the said Cape of Good Hope Mining Company, 
for the benefit and behoof of the said Defendant, the said sum of 
£41 lOs., which was then due and payable for and in respect 
of the fifth instalment of 10^. on each of the said 83 shares. 

Wherefore the said Plaintiff prays that the said Defendant 
may, by judgment of this Honourable Court, be condemned 
to sign the deed of settlement of the said Cape of Good Hope 
Mining Company for and in respect of the said eighty-three 
shares, and to procure the signature and consent of three of 
the directors of the said company to the certificates of shares, 
and the due registration of the transfer of the said eighty- 
three shares in the name of the said Defendant, so that tne 
Plaintiff may be exonerated and discharged from all liability 
arising from the said eighty-three shares, or that this Honour- 
able Court may grant such other relief as may seem just, and 
that the said Defendant may be further condemned to repay 
to the said Plaintiff the said sum of £41 10s. sterling, paid 
by the said Plaintiff for the benefit and behoof of the De- 
fendant, together with the interest a tempore morse, and all 
costs of suit. • J. H. Brand. 

[By defavU of plea.] 



BICHARD PAXTON DOBIE, ERNST LANDSBERG,' 
AND CARL SCHMIETERLOEW, in thbie capacity 
AS TRUSTEES OF THE CAPE OP GOOD HOPE 
MINING COMPANY . . ; 



Plaintiffs ; 



AND 

HENRY GREEN Defendant. 

Declaration. 
The Defendant in this suit has been summoned to answer the 
Plaintiffs in this suit in an action of debt, and thereupon the 
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said Flaintifib by Johannes Hermanns Bedelinghnys, and 
Jacobns Christoffel Wessels, their attorneys, complain : 

For that, whereas heretofore, to wit, on or about the 18th 
day of January, 1854, and at Cape Town, a number of per- 
sons contracted together to become shareholders, co-partners, 
and proprietors together in a joint stock company for the 
working of copper and other mines in this Colony, Natal, and 
elsewhere in South Africa. 

And the said Plaintiffs further say, that for the purpose 
of fixing the amount of the capital stock of the said com- 
pany, the number and the yalue of the shares into which 
the same should be divided, the manner in which the sum 
payable upon each share should be called in, the manner 
in which shares in the said company might be trans- 
ferred from proprietors for the time being to other persons, 
and all other matters and things necessary and expedient in 
regard to the constitution, management, and business of the 
said company, a trust deed or d^ of settlement for the said 
company was drawn up and signed by the original share- 
holders or proprietors of the said company, a copy of which 
deed, which bore date the said 18th January, 1854, is annexed 
to this declaratk)n, and the said Plaintiffs pray that it may 
be considered as inserted herein at length. 

A^ the said Plaintiffs further say, that in and by the said 
deed eyery shareholder signing the same binds himself, 
amongst other things, to and for the due payment, in the 
manner in the said deed provided, of the sum of £10 sterling 
upon each share of which he is the owner. 

And the said Plaintiffs further say, that in and by the said 
deed it was provided in regard to the. payment of the said 
sum of £10 sterling upon each share, that tiie several 
original shareholders should make a deposit of 10s. per 
shiu^ previous to the signing the said deed, and that a 
sum of £4 lOs. should be paia up by such instalments, and 
at such times, as the directors of the said company should 
from time to time determine, every such dall to be made 
upon a previous notice in the OovernmetU GazeUe, and in 
one or more other newspapers of not less than one month, 
and no such call to be for more than £1. 

And the said Plaintiffs further say, that in regard to the 
payment of the remaining £5 per share provision is made in 
the said deed, which provision, however, it is not necessary 
to set forth. 

And the said Plaintiffs further say, that the said Defendant 
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hath become by transfer duly made to him under the pro- 
visions of the said d^d, the owner duly registered of 50 
shares in the capital stock of the said company, and that he 
or the former proprietor or proprietors, whose shares now 
belong to him, has or have duly paid the deposit aforesaid of 
10s. per share as well as three instalments or calls of lOs. 
each duly required and called up by the directors of the 
said company. 

And the said Plaintiffs further say, that afterwards the said 
directors, by a notice published in the Oovemment Oazette, of 
the 2nd day of October, 1855, and in another public news- 
paper called the Mercantile Advertiser, of the 22nd of the said 
month, duly called up a fifth instalment of lOs. per share, 
such instalment to become payable on the 2nd day of 
November, 1855. 

And the said Plaintiffs further say, that although the said 
fifth instalment htw been duly called in, is long since payable, 
and although the said Defendant hath had due notice thereof, 
and hath been requested as such shareholder as aforesaid to 
pay the said instalment, yet he hath neglected to pay the 
said instalment or any part of it. 

And the said Plaintiffs further say, that by virtue of the 
deed aforesaid and the forty-ninth section thereof, thesaid 
Plaintiffs, who are the trustees of the said company for the 
time being, are entitled to sue for and recover from the said 
Defendant for the benefit of the proprietors of the said 
company the sum of £25 sterling, being the amount of the 
said overdue instalment, and that they, the said Plaintiffs, 
have been authorized and directed by the directors of the 
said company to bring this action against the said Defendant. 

Wherefore the said Plaintiffs in their said capacity pray 
tliat the said Defendant may by the judgment of this Honour- 
able Court be condemned to pay to them in their said 
capacity the said sum of £25 sterling, and that the said 
Plaintiffs may have such further and other relief as to this 
Honourable Court may seem meet, with costs of suit. 

W. Porter. 
[By default.'] 
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JAMES THOMAS BRITH Plaintiff ; 

AND 

JOSEPH PEARSON Defendant. 

Declaration, 

The Defendant is brought into Court to answer the Plaintiff 
in an action to remove certain obstructions to a certain road, 
thoroughfare, or way, and also to have the said Plaintiff 
declared entitled to the free and undisturbed use of a certain 
road, thoroughfare, or way ; and thereupon the said Plaintiff, 
by Charles Aiken Fairbridge, Edwara Hull, and Johannes 
Meintjes his attorneys, complains and says : 

For that whereas the said Plaintiff by deed of transfer 
dated the 3rd day of Aogust, 1843, executed by one William 
Anderson as agent for Andrew Schaal for valuable considera- 
tion, became and still is proprietor of a certain piece of land 
and the buildings thereon situate at Simons Town (in the 
Cape division). 

And the said Plaintiff further saith, that said certain 
piece of land was originally granted by the then Governor 
of this Colony to one William Thomas Warren by title 
deed with diagram dated the 15th day of April, 1820, and 
was subsequently for valuable consideration sold by the said 
William Thomas Warren to the said Andrew Schaal, and by 
deed of transfer dated the 26th day of April, 1839, and exe- 
cuted by the said W. A. x\nderson as the agent of the said 
W. T. Warren, transferred in full and free property to the said 
Andrew Schaal, who thereafter, as aforesaid, conveyed the 
right to the said land and buildings to the said Plaintiff. 

And the said Plaintiff further saith, that towards the east- 
ward of Plaintiffs said land there lies Government land ex- 
tending towards the main road through the town of Simons 
Town, whereon before the present century (and long before) a 
certain barrack for the military had been erected, which said 
barrack was subsequently, to wit, about the year 1815, con- 
verted to other uses, and a line or row of buildings in lieu 
thereof and in a more direct neighbourhood of the Plaintiffs 
land erected for the use of the military, which said line or row 
of buildings is now commonly called the " New Barracks." 

And the said Plaintiff further eaith, that the said line or 
row 6t buildings is intersected in the centre thereof by an 
open arch and archway, where at the time the said buildings 
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were erected a road was running for the use of the public 
from the said main road of Simons Town towards the moun- 
tain, and which archway had been used by the public and 
those residing on the Erven, skirting the base of said mountain 
— of whom the said Plaintiff is one — as a public thoroughfare 
since the year 1815, without hindrance or obstruction until 
the month of April, 1855, when the said Defendant obstructed 
the free and undisturbed use of the said thoroughfare and 
archway by putting up a gate, and locking the same, and in 
other ways preventing and obstructing the public and the 
inhabitants residing as aforesaid, the said Plaintiff amongst 
others, from freely and without interruption and at all times 

Eassing through the same as a public thoroughfare, as they 
ad heretofore done, and were and are entitled to do. 

And the said Plaintiff further saith, that from time im- 
memorial the said thoroughfere, and the said archway itself 
from the date of its erection, have been used by the public 
and by the inhabitants of Simons Town as a public road 
towards the mountain adjacent to that part of Simons Town, 
and that when the present line or row of houses now known 
and used as the ** New Barracks" was built the said road was 
then there running and used by the public and inhabitants 
as aforesaid. 

And the said Plaintiff further saith, that when the said 
row or line of buildings was erected, the whole extent of land 
on which they were so built, and the land surrounding it, 
was then Government land, and that thereafter, on the 25th 
November, 1844, the then Governor of this Colony, by title 
deed of that date, granted the said land to the respective 
officers of Her Majesty's Ordnance. 

And the said Plaintiff further saith, that annexed to the 
said title deed, and referred to therein, is a diagram of the 
said land so granted, upon which said diagram is marked and 
set forth the said road now obstructed by the said Defendant 
as aforesaid complained of. 

And the said Plaintiff further saith, that both from time 
immemorial, and from the said year 1815, the public and 
inhabitants of Simons Town, and also the inhabitants re- 
siding on the Erven skirting the base of the said mountain, 
of which the said Plaintiff is one as aforesaid, have by law or 
by right of prescription acquired the right of and to the free 
and undisturbed use of the said road now complained of, and 
that the said right to the said road has ever been acknow- 
ledged by the Government of this Colony, by the marking 
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and Betting forth of the said road on the said diagram as 
aforesaid, and that the said Defendant hath unlawfully 
obstructed the said Plaintiff, and the inhabitants residing on 
the Erven skirting the mountain as aforesaid. 

And the said rlaintiff further saith, that although the 
said Defendant, on the said Plaintiff having complamed of 
the said obstruction as aforesaid, did partially remove the 
said obstruction, yet that the said Defendant hath denied to the 
said Plaintiff the right to use freely and undisturbedly the said 
thoroughfare or road through and under the said archway. 

Wherefore the said Plaintiff brings the present action, 
and prays that the said Plaintiff may be declared by law 
or by prescription of servitude entitled to the free and un- 
disturbed use of the said thoroughfare and archway, and 
of the road leading thereto, and there through from the 
mainroad of the town of Simons Town to the said piece of 
land and the building thereon the property of the Plaintiff 
by day and by night, and that the said Defendant be con- 
demned to remove all and every obstruction interfering with 
such free and undisturbed use of the same as aforesaid, and 
be further condemned to pay to the Plaintiff his costs of suit. 

C. J. Brand, Sen. 

Defendant's Plea, 

Greneral issue. 

And for a further plea to the said action (in case the pleas 
aforesaid should be adjudged insufBcient but not otherwise) 
the said Defendant saith that the land over which the said 
Plaintiff claims the right of public road or thoroughfare in 
the declaration mentioned is the property of the respective 
officers of Her Majesty's Ordnance, who hold the same in 
trust for her Majesty the Queen, and because there was not 
nor is any such right of road or thoroughfare through or 
over the said land as by the said Plaintiff alleged, the said 
Defendant who is an officer serving Her Majekty in this 
Colony, in Her Majesty's Ordnance Department, did by the 
authority of the respective officers aforesaid prevent and 
obstruct the use of the said land as a public road or 
thoroughfare, as he lawfully might, which is the obstruction 
by the said Plaintiff complained of. And this the Defendant 
is ready to verify, wherefore he prays judgment if the said 
Plaintiff should have or maintain his action thereof against 
him. 

W. PORTEK. 



Digitized by VjOOQIC 



14 PRECEDENTS IN PLEADING. 

Plaintiff's Beplication. 

The said Plaintiff, for replication to the plea of the said 
Defendant first pleaded, saith, that as the said Defendant 
hath joined issue to the said declaration in the first count of 
said plea, he, the said Plaintiff, doth the like, and persists in 
his claim in the said declaration set forth. And as to the 
further plea of the said Defendant, the said Plaintiff saith 
that he denies all and singular the allegations in the said 
further plea set forth or alleged, and joins issue thereon with 
the said Defendant. 

C. J. Brand. 



PIETEB JOHANNES HEUGH AND WILLIAM ] 

FLEMING-, TRADING UNDER THE STYLE OR FIRM OP [ PLAINTIFFS ; 

HEUGH & FLEMING ) 

AND 

DANIEL JACX)B CLOETE, HIGH SHERIFF . . , Defendant. 

Plaintiffs' Declaration. 

Daniel Jacob Cloete, high sheriff of the Colony, the De- 
fendant in this suit, has been summoned to answer Pieter 
Johannes Heugh and William Fleming, copartners in trade, 
trading under the style or firm of Heugh & Fleming, the 
Plaintiffs in this suit, in an action to recover the sum of 
£243 8s. 8d. sterling, under the circumstances hereinafter 
stated; and thereupon the said Plaintiffs, by Jan Hk. 
Hofmeyer their attorney, complain : 

For that whereas the said Plaintiffs heretofore, to wit, on 
the 10th day of August, 1854, by the sentence of this 
Honourable Court, recovered provisionally against one Coen- 
raad Johanfles Otto WerdmuUer, of Burghers Dorp, in the 
division of Albert, the sum of £579 13s. 8d. sterling, with 
interest thereon from the 6th day of June, 1854, together 
with the costs of such provisional sentence, as by the said 
sentence remaining of record will appear. 

And the said Plaintiffs further say, that afterwards, to 
wit, on the said 10th day of August, 1854, the said Plain- 
tiffs duly sued out a writ of execution directed to the sheriff 
of the Colony, or his lawful deputy, whereby he was com- 
manded that of the goods and chattels of the said Coenraad 
Johannes Otto Werdmuller he should cause to be made the 
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said sum of £579 13^. Sd., with such interest as aForesaid 
imd £8 5s. Sd. sterling for such costs as aforesaid, as well 
as the sum of twenty-one shillings in addition, in case the 
said Coenraad Johannes Otto Werdmuller should require 
security de restituendo, and whereby the said sheriff, or his 
lawful deputy, was further commanded to have the money 
aforesaid before the Justices of this Honourable Court on 
the 15th day of September, 1854, to be rendered to the Plain- 
tiffs, upon sufficient security being given by the said Plaintiffs 
for the restitution thereof if in the principal case the said 
sentence should be reversed, as by the said writ remaining of 
record, reference being thereunto had, will appear. 

And the said Plaintiffs further say, that although afterwards, 
to wit, on the said 10th day of August, 1854, the said writ was 
duly delivered to the said Defendant for execution, yet that the 
said Defendant, by his then deputy for the division of Albert, 
one Oliver William Back, not r^arding his duty in that 
behalf, did not nor would of the goods and chattels of the 
said Coenraad Johannes Otto Wer^uller levy or make the 
whole of the money aforesaid, although the said Coenraad 
Johannes Otto Werdmuller had then goods and chattels 
whereof could have been levied and made the whole of the 
said money, of which the said Defendant by his deputy afore- 
said had notice, but, on the contrary, by nis said deputy, so 
negligently and improperly conducted himself in and about 
the execution of the said writ that he levied upon or under 
the same the sum of £313 168. 9d. sterling, and no more, 
and upon the 13th day of February, 1855, made his return to 
that effect to this Honourable Court, as by the said return, 
reference being thereunto had, will appear. 

And the said Plaintiffs further say, that being informed of 
such insufficient levy, they, on the 15th day of February, 
1855, sued out a second writ, directed as the writ aforesaid, 
and being of the same tenor and effect as the writ aforesaid, 
except that the said sum of £313 16s. 9(i. sterling was 
therein deducted from the sum to be made, which second 
writ was so sued out without prejudice to the right of the said 
Plaintiffs to hold the said Defendant liable for the neglect 
and default aforesaid, in case by such second writ the said 
Plaintiffs should fail in recovering their debt and costs. 

And the said Plaintiffs further say, tliat on the 15th day 
of May, 1855, the said Defendant made his return upon the 
said second writ, whereby he returned that he levied by 
virtue thereof tlie sum of £23 16s. 6d. sterlino:, which he had 
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rendered to the said Plaintiflb^ and that he had found no 

§ood8 or chattels of which he conld cause to be made the 
eficiency of the said writ, or any part thereof, as by the 
said return, reference being thereunto had, will appear. 

And the said Plaintiflfs fiirther say, that admitting, as they 
do admit, the receipt of the two several sums aforesaid of 
£313 16«. 9d. sterling, and £23 16«. 6d. sterling, amountmg 
together to £337 ISs. 5d. sterling, there is still due and 
owing to them a balance or sum of £243 88. 8d. sterling, 
whicn they have failed to recover from the said CoenrajS 
Johannes Otto WerdmuUer, by reason solely of the neglect, 
default, and misconduct of the said Defendant by his deputy 
aforesaid, in not levying, as he might and ought to have done 
under the writ first aforesaid, the whole of the money there- 
by commanded to be levied. 

Wherefore the said Plaintiffs say that an action hath accrued 
to them to recover from the said Defendant the said balance 
or sum of £243 8a. 8d. sterling, and they pray that he may 
be condemned to pay the same, together with the interest 
thereon, frcon the 6th day of June, 1854, and costs of suit 

W. Porter. 
Def endemics Plea. — General issue. 



PETRUS JACOBUS DU TOIT Plaintiff ; 

AND 

JACOBUS JOHANNES MEYRING Defendant. 

Plaintiff's Declaration. 

Jacobus Johannes Meyring, Ryk son, the Defendant in this 
suit, has been summoned to answer Petrus Jacobus du Toit, 
the Plaintiff in this suit, in an action of debt ; and thereupon 
the said Plaintiff, by Gilles Johannes de Korte his attorney, 
complains : 

For that whereas heretofore, to wit, in the month of August 
1855, one Ernst Landsberg recovered by provisional sentence 
in this Honourable Court against the said Plaintiff a sum of 
£264 12s. 4d. sterling, with costs. 

And the said Plaintiff further saitb, that the said Defendant 
being authorized by the said Ernst Landsberg to receive 
from the said Plaintiff the amount of the said debt and costs 
received from the said Plaintiff, and from one H. A. du Toit 
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in the name and for account of the said Plaintiff, and in 
settlement of the amount due by the said Plaintiff to the 
said Ernst Landsberg the sum of £328 Os. 6^., which sum 
was by the said Defendant represented to the said Plaintiff 
to be the amount due and owing by him to the said Ernst 
Landsberg, as by a receipt for the said sum granted by the 
said Defendant to the said Plaintiff, bearing date the 20th of 
December, 1855, reference being thereunto had, will appear. 

And the said Plaintiff further saith, that he has since 
discovered that the true and real amount due and owing by 
him to the said Ernst Landsberg for debt and all costs, was 
£248 17s. Id., and that the said Defendant, when settling the 
said debt and costs, was fully informed thereof, and that the 
said Ernst Landsberg received and retained from the said 
Defendant the said sum of £248 17s. Id. and no more. 

And the said Plaintiff further saith, that the said Defendant 
refuses either to restore to the said Plaintiff the over-payment 
of £79 3s. 5id. so made by him as aforesaid, or to shew any 
ground or reason for retaining the same. 

Wherefore the said Plaintiff prays that the said Defendant 
may be condemned to pay to him, the said Plaintiff, the said 
sum of £79 38. 5id., with interest a tempore morse and costs of 
suit — ^the said Plaintiff being ready and willing to allow to 
the said Defendant all just and fair deductions and allowances 
to which he may be anywise entitled. 

W. PORTEB. 

Defendcmfs Pleas. 

ThesaidDefendant,by Jan Hendrick Hofmeyer his attorney, 
comes and defends the action, and saith that the said Plaintiff 
ought not to have or maintain his claim and demand in 
manner and form and in the action as brought, because the 
said Defendant saith that he denies all and . singular the 
allegations in said declaration thereof set forth and alleged 
and joins issue thereon with the said Plaintiff. 

And as a special plea, should this Honourable Court 
adjudge the alfegations of said declaration to have been 
proved, and the Plaintiff entitled thereon to the said action, 
as brought in manner and form as therein set forth, then and 
in that case and not otherwise the said Defendant saith that 
the said Plaintiff ought not to have or maintain his aforesaid 
claim and demand, because the said Defendant in that case 
saith that one Ernst Landsberg, having in the month of 
August, 1855, obtained a provisional sentence against the 

C 
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said Plaintiff for an amount <jS £264 128. 4d. sterlings for 
capital with interest and costs, a writ of execution was taken 
out on or about the 16th day of August, 1855, on behalf of 
the said Emst Landsberg, and handed to the High Sheriff 
of the Colony for execution— that the said Defendant is 
deputy sheriff in and for the division of Worcester^ and that 
the said writ was by the said high sheriff transnutted to 
said Defendant on the 16th day of August, 1855, for the 
purpose of due execution of said writ. 

That in due execution of his said ofBce and of said writ, he 
attached and inventoried on the 25th day of August, 1855, 
certain property belonging to the said Plaintiff for the 
purpose of thereout levying the amount of the said writ, and 
would after due advertisement have proceeded to the sale 
thereof, but that the attorney of the said Ernst Landsberg 
did, on the 3rd day of September last past^ stay the advertise- 
ment of such sale until farther notice. 

That thereafter the said Plaintiff in just discharge of said 
writ did himself pay a sum of £84 sterling and one E. A. du 
Toit another sum of one hundred and fifty pounds (£150) 
making together £234. 

That the said writ of capital £264 12^. id. and interest 
£39 75. M, and costs £13 15s. Id. sterling, amounting 
together to a sum of £817 15f. 8d. sterling, to which having 
added the expenses of execution to the deputy sheriff, being 
£10 4s. lO^d. sterling, makes the total amount to be levied 
£328 Os. 6Jd sterling, from which having deducted the 
partial payment made as aforesaid of £234 sterling, left the 
Dalance still to be paid by said Plaintiff a sum of £l^ Os. G^d. 

That at the instance and request of the said Plaintiff aud 
for his account he the said Defendant advanced and paid the 
said balance sum of £94 Os. 6^(2. sterling, and therebv satisfied 
the writ aforesaid, and that he the said Dei'endant thereupon, 
on or about the 23rd day of October, 1856, transmitted to the 
attorney of the said Ernst Landsberg the amount of the 
said writ to which said Emst Landsberg was entitled, beiug 
the sum of £317 155. 8d. sterling, and with the remaining 
£10 45. lOj^i., sterling, paid and satisfied the expense of 
execution, to which the said Defendant was entitled as deputy 
sheriff aforesaid whereby the said Plaintiff became indebted 
to said Defendant in the sum of £94 Os. 6^. 

That having transmitted said cheque of £317 155. 8d. 
sterling as aforesaid, he was informed by said attorney that 
the writ aforesaid should not have been for the amount of 



Digitized by VjOOQIC 



PEKdfiDfiKTS IN PLVADIMO. 19 

£817 1^8. 8d. but far £248 lis. Id., as a sum of £68 ISs. Id. 
bad beeti paid by Plaintiff in Noyember last but which had 
been omitted to be dedncted, and therefore tendering to pay 
back to the said Defendant the diflference, being £68 ISt. Id. 
in favonr of said Plaintiff, and which difibrence the said 
Defendant did receive from said attorney for the account of 
said Plaintiff. 

That the said Plaintiff for the advance as aforesaid of 
£94 Os 6l^d. having become Indebted for the same to the said 
Defendant he the said Defendant deducted therefrom, and 
in part payment thereof, said sum of £68 18s. Id. sterling, 
leaving a balance still due to said Defendant of £25 Is. 11 j^^. 
sterling, which said sum the said Plaintiff repaid to the said 
Defendant partly bv the sale to the Defendant of a quantity 
of wheat, and partly by his the said Plaintiff's promissory 
note in favour of said Defendant, which note has since been 
paid by the said Plaintiff. 

Wherefore the said Defendant tenders issue upon the 
premises and prays that the case be dismissed with costs. 

J. H. HoPMEYER, C. J. Brand. 

Defendanfs AUomey. 

Plaintiff* 8 Beplieation. 

And the said Plaintiff as to the plea by the said Defendant 
first pleaded joins issue thereon with the said Defendant. 

And also as to jplea by the said Defendant secondly 
pleaded, the saidPlamtiff denies all and singular the matters 
of fact therein alleged and joins issue thereupon with the 
said Defendant. W, Porter. 



ALEXANDER MoDONALD, EDWARD JBNNER^ 
JERRAM, CHARLES JAMBS BUSK, JOSEPH 
BUSK, AND CHARLES ROBERT EATON, oo- PtAnrnJrs; 

PABTNEE8 TRADING UKDKR THE STYLE Ot McDONALD, 

BUSK, & CO 

AND 

GERHARDUS JOHANNES NIEUWOUDT . . . Dbpendant. 

Plaintiffs' Declaration. 
Oerhardto Johahnbs Nikuwoudt, the Defendant in this 
suit, has been summcmed to answer Alexander McDonald, 
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Edward Jenner Jerram, Charles James Busk, Joseph Busk; 
and Charles Eobert Eaton, trading under the style or 
firm of McDonald, Busk, & Co., the Plaintiffs in this suit, 
in an action of debt ; and thereupon the said Plaintiffs, by 
John Eeid and Henry Reid their attorneys, complain : 

For that whereas the said Defendant is justly and lawfully 
indebted to them in the sum of one hundred and ninety-five 
pounds, ten shillings and sixpence (£195 10s. 6d,) sterling, 
for goods sold and delivered by the said Plaintiffs to the 
said Defendant at his request, as by an account annexed to 
this declaration, and which the said Plaintiffs pray may be 
considered as inserted herein, reference beiug thereunto had 
will more particularly appear. 

Wherefore the said Plaintiffs pray that the said Defendant 
may be condemned to pay to the said Plaintiffs the said sum 
of £195 10s. fid. — with interest a tempore moras. 

[By default of plea.] 



CHARLES MAYNAKD, HENBY MAYNABD, AND^ 

JOSEPH BLACKBURN, herbtoforb carrying on 

^ .^^^) Plaintiffs ; 

BUSINESS under THE STYLE OR FIRM OF C. AND ( 

H. MAYNABD & CO. , ^ 

AND 

DONALD CAMBPELL GBANT ...... Defendant. 

Plaintiffs' Declaration, 

Donald Campbell Grant, the Defendant in this suit, has 
been summoned to answer Charles Maynard, Henry Maynard, 
and Joseph Blackburn, lately trading together under the 
style or firm of C. & H. Maynard & Co., the Plaintiffs 
in this suit, in an action of debt, and thereupon the said 
Plaintiffs, by Charles Aiken Fairbridge, Edward Hull, and 
Jacobus Johannes Meintjes their attorneys, complain : 

For that whereas heretofore, to wit, at some time in the year 
1852, the said Plaintiffs, who carried on business in Grahams 
Town in this Colony, transmitted to the said Defendant, who 
then carried on business as a general agent at Bloemfontein 
in the then so-called Orange Eiver Sovereignty, for recovery 
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a certain mortgage bond executed at Bloemfontein aforesaid 
on the 1st day of March, 1852, and there duly registered 
according to the practice of the place, whereby one Kobert- 
Proven Monach of Bloemfontein aforesaid undertook to pay 
to the said Plaintiffs under their style or firm of C. & H. 
Maynard & Co. the sum of £199 13«. lOd. 

That about the same time that the said Plaintifib trans- 
mitted to the said Defendant the bond aforesaid, a certain 
firm trading at Grahams Town under the style of Jarvis & 
Co., transmitted to the said Defendant for recovery a 
certain other bond executed by the same debtor in their 
favour, and bearing the same date, and also duly registered, 
for securing to the said Jarvis & Co. the sum of £243 14«. 9d. 

That afterwards, to wit, on the 12th day of June, 1855, 
the said Jarvis & Co. ceded and transferred the said bond so 
executed in their favour by the said Kobert-Proven Monach 
to the said Plaintiffs for value received, of which the said 
Defendant had due notice. 

That although the said Defendant received both of the 
said bonds, and with them full power and authority from the 
said Plaintiffs and the said Jarvis & Co. respectively to 
recover and receive as their agent and for their account 
from the said Eobert-Proven Monach the amount of the said 
bonds respectively, yet that the said Defendant for a long 
space of time failed to correspond or communicate with 
either the said Plaintiffs or the said Jarvis & Co. r^arding 
the said bonds or the recovery thereof, although often and 
urgently requested so to do. 

That the said Defendant who as the a^ent of one Bichard 
Thompson held for recovery another bond of the said Eobert- 
Proven Monach for the sum of £176 8«., did on the 2l8t day 
of January, 1853, and at Bloemfontein, file in the Deeds 
Eegistry Office there a certain deed of release or discharge 
whereby he the said Defendant in consideration of the sum 
of £619 to him in hand paid on behalf of the said Eobert- 
Proven Monach did release and for ever discharge the said 
Eobert-ProvenMonach,hi8heirs, executors, and administrators, 
against all claims and demands whatsoever which the said 
Defendant as agent of Eichard Thompson, the said Plaintiffs 
and the said Jarvis & Co. ever had op might have had 
against the said Eobert-Proven Monach, by v&tue of which 
the three bonds aforesaid have been cancelled in the Debt 
Eegistry at Bloemfontein aforesaid of which deed the said 
Plaintiffs have annexed a copy to this their declaration. 
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That the said sum of £619, so acknowledged by th^ said 
Defendant to have been l^ him receivedy is, with the exception 
of 168. Id. the fall amount of the capital of the three bonds 
aforesaid^ which bonds were the only claims or demands of 
the said Bichard Thompson the said Plaintifib and the said 
Jarvis & Go. against the said Bobert-Proven Monach. 

That they have frequently applied to the said Defendant 
to come to an account with them and pay to them the snms 
of money heretofore received by him to their use, as well as 
the other sum received by him to the use of the said Jarvis 
& Go. but to which the said Plaintiffs as such cessionaries as 
aforesaid are now entitled, but the said Defendant hath not 
paid any part of either of the said sum& 

Wherefore the said Plaintifib pray that he may by the 
judCTient of this Honourable Gourt be condemned to pay 
to mem the two several sums aforesaid of £199 13a. 10a. 
and £248 14^. 9d.y making together £443 8a. Id., with interest 
a tempore morm, and that the said Plaintiffs may have such 
further and other relief as to this Honourable Gourt shall 
scan meet, togetiier with tiie costs of suit 



[By defomU of flea.'] 



W. Pqbteb. 



JOHANNES JACOBUS HUBERT DE JONGH . . Plaintiff ; 

AND 

ABRAHAM BAREND DU TOIT Defendant. 

lintiffs Declaration. 



Abraham Babknd du Toit» the Defendant in this suit, 
has been summoned to answer Johannes Jacobus Hubert de 
Jongh, the Plaintiff in this suit, in an action to obtain pay-» 
ment of the certain purchasermoney hereinafter mentioned ; 
and thereupon the said Plaintiff, by Jan Hendrick Hoff- 
meyer his attorney, complains: 

For that whereas heretofore, to wit, on the 17th day 
of December, 1855, the said Plaintiff sold to the said 
Defendant, and the said Defendant purchased from the 
said Plaintiff, a certain house and premises of the said 
Plaintiff, situate at Euils Biver, in the division of Stellen- 
bosch, for the sum or price of £300 sterling, to be paid by 
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tli« scad Defendant to the said Plaintiff upon receiving from 
the said Plaintiff transfer of the said house and premises. 

That the siud Defendant has ever since the sale and 
purchase aforesaid been in occupation of the said house and 
premises, and that the said Plaintiff has been at all times 
since the said sale and purchase ready and willing to give 
to the said Defendant transfer of the said house and premises 
upon pcmnent by the said Defendant of the said sum of three 
hundred ponods, £300 sterling, and that the said Plaintiff 
hath frequently requested the said Defendant to receive trans- 
fer thereof, and thereupon to pay the said sum, with all which 
requests the said Defendant has whollv failed to comply. 

Wherefore the said Plaintiff prays that the said Defendant 
may by the jud^ent of this Honourable Court be condemned 
to pay to the said Plaintiff the said sum of £300 sterling, with 
interest a tempore morse from the said 17th day of December, 
1855, and costs of suit ; he, the said Plaintiff, hereby again 
offering at the same time to give to the said Defendant free 
and unincumbered transfer of the said house and premises 
according to law and local custom. 

W. POBTER. 

[Sy defaviU of plea,] 



HENRY HUTCfflNSON Plaintipp; 



THOMAS SINCLAIR, NICOL 8TENH0USB, AND' 
HENRY SOLOMON, m thbib capacity ab di- 

RECTOBS AND TRUSTEES OF THE VICTORIA OR 

BEN DOP MINING COMPANY 



Defendants. 



PlaintiJTs Declaration. 

Thomas Sinclaib, Nicol Stknhouse, and Henry Solomon, 
all of Cape Town^ in their capacity as directors and trustees 
of the Victoria or Een Dop Mining Company, the Defendants 
in this suit, have been summoned to answer Henry Hutchin- 
son, the PlaintijBr in this suit, in an action of debt ; and there- 
upon the said Plaintiff, by Cornelius Johannes Buissinn6 his 
attorney, complains and says : 

For that whereas the Defendants in their aforesaid capacity, 
heretofore, to wit, on the 22nd of February last past, were in- 
iadebtad to the Plaintiff in the sum of £125, for ten months' 
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wages or salary, reckoned from the 21st April, 1855, to 2l8t 
February, 1856, at the rate of £150 sterling per annum, or 
£12 10s. sterliiig per month, then due and payable from the 
Defendants in their said capacity to the Plaintiff for the service 
of the Plaintiff by him done and performed in the capacity as 
superintendent and conductor of the mining works of the said 
Victoria or Een Dop Mining Company, situate at Een Dop in 
Namaqualand, at the reque^ of the Defendants in their afore-' 
Slid capacity, and by virtue of a certain agreement in writing 
made and signed by the Plaintiff on the one part, and the 
Defendants in their capacity of directors of the aforesaid 
mining company on the other part, on the 15th day of June, 
1855, and which agreement annexed to this declaration the 
Plaintiff prays may be considered as embodied herein. 

And the sum of £28 lis. 5d. for money paid by the 
Plaintiff on or about the 16th May, 1855, for the use of the 
said Defendants in their aforesaid capacity. 

That he received from the secretary of the said Victoria 
or Een Dop Mining Company at divers times between the 
27th April and 26th November, 1855, for and on account of 
his aforesaid salary, several sums of money specified in a 
certain account hereunto annexed, and which the Plaintiff 
prays may be considered as inserted herein, amounting in the 
whole to the sum of £97 68., and also £12 lOs. lOyi., 
sterling, in provisions supplied by the Defendants in their 
aforesaid capacity to the Plaintiff from 6th July to 27th 
November, 1855. 

That after giving credit to the Defendants in their said 
capacity for the said several sums a balance of £43 10s. 6^^. 
remains due and owing by the Defendants in their said 
capacity to the said Plaintiff, and which sum of £43 10s. 6^d. 
sterling the Defetidants in their said capacity, alttiough often 
requested so to do, have hitherto wholly neglected and refused 
and still neglect and refuse to pav to the said Plaintiff. 

Therefore ihe Plaintiff prays that the Defendants in their 
official capacity may by judgment of this Honourable Court 
be condemned to pay to him, the said Plaintiff, the said sum 
of £43 10s. 6^^. sterling, together with the costs of suit 

J. H. Brand. 

Defendants^ Plea, 

And the said Defendants in their said capacity come and 
defend this action, and deny all and singular every allegation 
of fact and conclusion of law in the declaration of the said 
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Plaintiff contained, and join issue generally with the said 
Plaintiff, and pray that his claim may be rejected with 
costs. 

And for a further plea to the said action (in case the plea 
first pleaded shall be deemed insufficient, but not otherwise), 
the said Defendants in their said capacity say that the 
service of the said Plaintiff in the said declaration mentioned 
finally ceased and determined on the 31st December, 1855, 
by common consent of the said Plaintiff and the said De- 
fendants, and that the said Plaintiff has been fully paid and 
satisfied all salary, wages, and remuneration claimable by 
him for or in respect of his service aforesaid during the 
continuation thereof, and this the said Defendants are ready 
to verify. Wherefore they pray judgment aad their costs 

W. PORTBB. 

Plaintiff* B Beplieatian. 

And the said Plaintiff, as to the plea by the said Defendants 
in the said capacity firstly above pleaded, and wherein they 
have joined issue doth the like. 

And as to the plea by the Defendants in their said capacity 
secondly above pleaded, thesaid Plaintiff denies all and singular 
the allegations of fact and conclusions of law in the said plea 
contained, and joins issue thereon with the said Defendants 
in their said capacity. 

J. H. Brand. 



COENRAAD JOHANNES CAROLUS GIE, m ms 

CAPACITY AS SOLE TBUST£E OF THE IN80LVEKT ESTATE 

OF DIRK STEPHANUS ANDRIES WAGNER .. 



Plaintiff; 



AKD 

GEORGE CHRISTOFFEL WOLHUTER * . . . Defendant. 

Plaintiff's Declaration. 

George Christoffel Wolhutbr, the Defendant in this 
suit, has been summoned to answer Coenraad Johannes 
Garolus Gie, in his capacity as sole trustee of the insolvent 
estate of Dirk Stephanus Andries Wagner, the Plaintiff in 
this suit, in an action for the recovery of the sum of 
£139 3^. 4d. sterling, being so much money had and received 
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by the said Defendant from o^ on acoouut of the said Dirk 
Stephanns Andries Warner, as an undue preference under 
the circumstances hereinafter stated; and thereupon the 
said Plaintifi^ in bis capacity aforesaid, by Gilles Johannes 
de Eofte his attomey» complains : 

For that whereas heretofore and before the sequestration 
of the estate of the said Dirk Stephanus Andries Wagner as 
insolvent, to wit, on the 24th day of January, 1855, a certain 
note was drawn by the said Dirk Stephanus Andries Wagner 
in favour of the said Defendant for the sum of £79 S^, id. 
sterling, to be due and payable on the 24th day of May then 
next ensuing. 

And whereas also heretofore and before the sequestration 
of the estate <^ the said Dirk Stephanus Andries Wagner as 
insolvent, to wit, on the 7th day of April, 1855, a certain 
cheque was drawn by the said Dirk Stephanus Andries 
Wagner on the Colonial Bank in &vour of the said Defendant 
for the sum of £60 sterling, to be due and payable on the 
30th day of April th^i fcdlowing. 

That afterwards, to wit, after the dates of the said note and 
cheque respectively, and on divers da^s in the said month of 
April, the said Dirk Stephanus Andrxes Wagner, finding his 
affairs to be greatly embarrassed, caused public sales to be 
held of the goods, wares, and merchandise with which he 
then carried on the trade of a general dealer 

That on the 8th day of May, 1855, a meeting of the 
creditors of the said Dirk Stephanus Andries Wagner was 
held, at which the said Defendant was present, when certain 
resolutions were adopted relative to the management or 
surrender of the estate of the said Dirk Stephanus Andries 
Wagner as insolvent. 

That on the 12th daj of the month of May, 1855, the said 
Dirk Stephanus Andries Wagner surrendered his estate as 
insolvent, and the Plaintiff was on or about the 12th day of 
June, 1855, confirmed by this Honourable Court as, sole 
trustee of the said insolvent estate. 

That from the proceeds of the said public sales held as 
aforesaid, and in or about the month or April above men- 
tioned, the said Defendant received payment from or on 
account of the said Dirk Stephanus Andnes Wagner of the 
aforesaid note and cheque, severally amounting to the sums 
of £79 3s. 4d., and £60 sterling. 

That when the scdd payments were made by or on account 
of the said Dirk Stephanus Andries Wagner to the said 
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Defendant, he» the said Dirk St^hanns Andries Wagner 
contemplated the sequestration of his estate as inaolvent, and 
intended thereby to prefer the said Defendant^ who was 
tiien and there a creditor of the said Dirk Stephanos Andries 
Wi^^r, before his other creditors. 

Wherefore and by reason of the premises an aetion hath 
accnied to the Plaintiff, in his capacity aforesaid, to demand 
from the Defendant restitation of the som of £139 Sa. 4d 
sterling, with interest from the 1st day of May^ 1855. 
Which the said Plaintiff, in his aforesaid opacity, prajrs the 
said Def(radant may, by jud^ent of this Hjonourable Coort^ 
be condemned to pay, toge^er with the costs of snit 

P. J. DBNTS6SN. 

Defendants Plea. — ^G^neral issne. 



JOHANNA SUSANNA JACOBA DE VILLIBRS, m 

HEE CAPACITY AS THE TE8TATBIX TESTAMElTrABY OF 

HER MINOR CHILDBEN SIBELLA JOHANNA WEHR, 
JOHAN HEINBICH FBEPBIK WEHB, AND 
JACOB DANIEL WEHB ....... 



Plaintiff : 



' Defendant. 



AND 

ABRAHAM DBNYSSEN, in his capacity as »bob»- 
taby w the S. a. ASSOCIATION FOB THE 
ADMINISTBATION AND SETTLEMENT OP 

ESTATES AS THE BXBOUTOB TEBTAMKNTABY OF AND 
AS SUCH ADMDnSTEBINQ THE ESTATE OF JOHAN 

HEINBICH FBEDBIK WEHB, SENIOB, M.D. . 

PlairUiJTs Declaration. 

Abbaham DsNYSSEif, in his oapadty as the secretary to 
the 8. A. Association f(^ the Admioistration and Settle^ 
ment of Estates, in their capacity as the executors testa* 
mentary under the will of Johan Heinrich Fredrik Wehr, 
senior, deceased, is brought into Court to answer Johanna 
Susanna Jacoba de Yilliers, the Plaintifif in this suit, in her 
capacity as the executrix of the will and testatrix testamen- 
tary of the minor children of hsr deceased husband, Johan 
Heinrich Fredrik Wehr, junior, in an action of inheritance, 
and thereupon the said Plaintiff complains : 
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For that whereas one Johan Heinrich Fredrik Wehr, 
senior, died in this city on or about the 16th day of October^ 
1854, leaving behind as heirs to his estate his two sons 
named Rynhardt Wilhelm Karl Theodor Wehr and Johan 
Benjamin Theodor Weir, 'per eapiiay and his minor grand- 
children, being the children of his predeceased son, Johan 
Heinrich Freotik Wehr, procreated in marriage with the 
said Plaintiff named Sibella Johanna Wehr, Johan Heinrich 
Fredrik Wehr, and Jacob Daniel Wehr per stirpes^ of which 
last three grandchildren she, the said Plaintiff, as the widow 
and executrix of said predeceased Johan Heinrich Fredrik 
Wehr, junior, and appointed in his last will and testament is 
the testamentary guardian. 

That the said South African Association for the Adminis- 
tration and Settlement of Estates have by the last will 
of said deceased Johan Heinrich Fredrik Wehr, senior, 
dated the 6th day of March, 1852, been duly appointed as 
his executors testamentary, and have received letters of ad- 
ministration as such, dated the 24th day of October, 1854, 
and have entered upon the administration of said estate, 
liquidated the same, and have now drawn out a liquidation 
and distribution account, to which distribution the said 
Plaintiff, in her aforesaid capacity, and for the behoof of her 
said children, doth demur and object, because, the said 
Plaintiff saith, that in said distribution the s£dd Defendants 
have brought into collation and set off against the amount of 
inheritance to which the said predeceased Johan Heinrich 
Fredrik Wehr, junior, would be entitled were he still alive, 
and to which his and the said Plaintiff's three minor children, 
per sv/ccessionemy have now become entitled to per stirpes^ 
certain debts which have, before the death of the said tes- 
tator, Johan Heinrich Fredrik Wehr, senior, been due to 
him by his said predeceased son, Johan Heinrich Fredrik 
Wehr, junior, whereby the said grandchildren would receive 
nothing for or by way of inheritance in the estate of their 
grandfather the testator, Johan Heinrich Friedrik Wehr, 
senior, aforesaid. 

That she admits that the said Johan Heinrich Fredrik 
Wehr, senior, did in his said last wUl and testament, dated 
the 6th of March, 1852, direct that the sum of £5353 alleged 
to be due by said predeceased Johan Heinrich Fredrik 
Wehr, junior, should be brought into collation with his in- 
heritance, but the said Plaintiff says that a part of said debt, 
being £3750 sterling, did arise from a debt by a bond, dated 
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Amsterdam, the 15th of Jannary, 1834, due by the said 
Johan Heinrich Fredrik Wehr, junior, to the said Johan 
Heinrich Fredrik Wehr, seuior, who was then residing in 
Germany, but that the said Johan Heinrich Fredrik Wehr, 
junior, having surrendered his estate in the year 1836 whilst 
still in Hollaiid, the said bond had been proved in his estate 
and nothing awarded thereon. 

That having afterwards returned to this Colony with his 
father, to wit, about the year 1842, he was always told by 
his said father, the said testator, that Tie would forego his 
claim for £3750 sterling against him, and considered the 
same as done away with and cancelled, and that the said 
debt has since their return to this Colony been considered as 
annulled and discharged and no longer existing, to the effect 
that in the month of September, 1853, when the said tes^ 
tator's wife, the mother of the said Johan Heinrich Fredrik 
Wehr died, and a liquidation account was made out to find 
the maternal portion of the said deceased Johan Heinrich 
Fredrik Wehr, junior, and his two brothers aforesaid, the 
said sum of £3750 sterling was not brought to the credit of 
his said mother's estate, although otherwise the said testator 
Johan Heinrich Fredrik Wehr, senior, and his wife having 
been married in community of property, the said debt of 
dB3750 or the one half thereof should have formed a part of 
the assets or credits of her estate, out of which the maternal 
portion should have to be calculated, but the said Plaintiff 
saith that the said debt was not so credited in the estate of 
predeceased wife aforesaid, because the same was then con* 
sidered as annulled and cancelled. 

That after making of his will aforesaid the said Johan 
Heinrich Fredrik Wehr, senior, at several times and on 
many occasions has said that he did not intend that the 
Dutch debt, as the said sum of £3750 sterling wacs called 
and styled, should ever be charged against his predeceased 
son, Johan Heinrich Fredrik W^ehr, junior, that he, the 
said Johan Heinrich Fredrik Wehr, junior, had been un- 
fortunate enough, and that he would not let his children, 
meaning the children of the said Johan Heinrich Fredrik 
Wehr, junioi*, share in the misfortune of their father, or 
words purporting or implying his intention, desire, or decision 
that the Dutch debt, or said £3750 sterling, should not be 
brought into collation, but be considered as discharged, or 
not brought in charge against the children of said Johan 
Heinrich Fredrik Wehr, junior. 
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Whereford the said Plaintiff prays the jadgm^it of this 
Honourable Court that the said arbitration account be 
amended, and that the said sum of £3750 sterling be not 
brought into collation with the inheritance due 'mt Mrpes 
to the children of said Johan Heinrich Fredrik Wenr, junior* 

0* J. BftAND. 

Defendant's Plea. 

And the said Defendant in his said capacity, byJohannes 
Hermanns Bedelinghuys and Jacobus Christoffel Wessels his 
attorneys, comes and defends this action, and admitting, as 
he doth admit, all and singular the allegations of fact in the 
declaration of the said Plaintiff contained, save and except so 
mu<& of the said declaration as idleges a discharge, cancel- 
lation, or extinction by the testator m the declaration men* 
tioned of the certain debt of £3750 sterling, therein called 
the Dutch debt, he, the said Defendant, in his said capacity, 
denies that there was at any time any such discharge, can* 
collation, or extinction, as by the said Plaintiff alleged, and 
he, the said Defendant, maintains that the said testator had 
in him full power and authority to enjoin and direct^ as he 
has by his said will enjoined and directed, that the said 
debt, as parcel of the debt of £5353 in the said will men* 
tioned, should be brought into collation in manner an<i form 
as it has been brought into collation in and by the distribu^- 
tion account which the said Plaintiff in this action prays 
may be amended. And the said Defendant joins issue with 
the said Plaintiff upon her allegation that the said account 
is erroneous, in that it brings the said Dutch debt into col* 
lation, and he prays that ner claim may be rejected with 
costs. 

W. POBTEB. 



MARTHINtJS G. KEYTER pLAumFP ; 

AKD 

THOMAS TENNANT HEATLIE * Depkndamt. 

Plaintiff's Declaration. 

Thomas Teknakt Heatlie, the Defendant in this suit, 
has been summoned to answer Marthinus Gysbert Keyter, 
the Plaintiff in this suit, in an action to obtain transfer of 
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the certain fixed property hereinafter mentioned ; and there- 
upon the said Plaintiff, by William Edward Moof^, com- 
plains : 

For that whereas heretofore, to wit, on the 23rd day of 
March, 1855, the said Defendant sold to the said Plaintiff, 
and the said Plaintiff bought from the said Defendant, a 
certain piece of land, situated in the town of Worcester, in 
the division of Worcester, being a portion of the Eif No. 6 
in Block C, adjoining the property of one Jan Lindenberg, 
for the sum of £85 sterling. 

And the said Plaintiff further saith, that it was at the time 
of the said sale and purchase agreed between the said 
Plaintiff imd the said Defendant as one of the stipulations 
of and in the contract of sale and purchase that the said 
Defendant should and would, siiL months after the date of 
such sale and purchase, upon payment of the purchase-money 
aforesaid, and the customary costs of taking transfer, give 
transfer of the said piece of land conformable to local 
custom. 

And the said Plaintiff further saith, that afterwards and 
after the expiration of the said term of six months, to wit, 
upon the 9tn day of December, 1855, he paid to the said 
Defendant the purchase-money aforesaid, by paying a pro- 
missory note for the amount thereof^ before then made by 
the said Plaintiff in favour of the said Defendanti as the 
payee of such note, and by him indorsed. 

That since the payment by him of the said purchase-* 
mcmey he hath frequently and urgently requested the said 
Defendant to ^ve him transfer of the said piece of land upon 
the fulfilment by the said Plaintiff of all the conditions by him 
to be performed, which, however, the said Defendant hath 
hitherto neglected to do. 

Wherefore the said Plaintiff prays that the said Defendant 
may be condemned to give to the said Plaintiff transfer of 
the said piece of land, the said Plaintiff hereby tendering 
and offering to pay the usual and proper costs of such 
transfer, and that the said Defendant may also be condemned 
to pay the costs of this suit. 

W. Porter. 
[By defauU of plea.] 
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EDWARD JOHN MAYNARD SYFRET, JOHN' 
SHEPHERD AND BENJAMIN NORDEN, m 

THEIB CAPACITY AS TRUSTEES OF THE INSOLVENT 

ESTATE OP HOME, EAGAR, & CO 

AND 

MICHAEL O'CONNELL ........ Defendant. 

Plaintiffs' Declaration, 

Michael O'Coitnell, the Defendant in this suit, has been 
summoned to answer Benjamin Norden, John Shepherd, and 
Edward John Maynard Syfret, in their capacity as trustees 
of the insolvent estate of Charles Home, Eobert Eagar, 
Edward Eagar, and Joseph Pybus, lately carrying on busi- 
ness at Cape Town, under the style or firm of Home, Eagar, 
& Co., the Plaintiffs in this suit, in an action of debt ; and 
thereupon the said Plaintiffs, by Charles Aiken Fairbridge, 
Edward Hull, and Jacobus Johannes Meintjes their attorneys, 
complain : 

For that whereas the said Defendant was heretofore, to 
wit, on the Slst day of December, 1855, justly and lawfully 
indebted to the said firm of Home, Eagar, & Co. before they 
became insolvent in the sum of £735 Is, 3<2., being the balance 
then due hj the said Defendant to the said firm, after all 
just and fair allowances, upon an account for goods, before 
then sold and delivered by the said firm to the said Defendant 
at his request, and for moneys lent by the said firm to the 
said Defendant at his request, and for moneys paid and laid 
out by the said firm, for the use of the said Defendant at 
his request, and for certain commissions, interest and charges 
to be paid by the said Defendant to the said firm upon the 
dealings and transactions between them. 

That the said Defendant has had furnished to him, and 
now possesses, divers accounts, shewing the ftiU particulars 
of all the dealings and transactions between the said firm and 
the said Defendant down to the 31st day of December, 1855, 
and that the sum of £735 la. 3d. was found to be due by the 
said Defendant to the said firm on the said 31st of December, 
1855, upon the account then stated between them. 

That they have annexed to this declaration a copy of the 
last account rendered by them to the said Defendant, shew- 
ing the balance or sum of £735 7s, Sd, as due to the said 
insolvent estate by the said Defendant. 
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That the said Defendant, though often, requested, hath 
not paid the daid sutn df £735 Is, Sd. to the said firm before 
they became insolvent, which was on the 31st day of May, 
1855> nor to the ^aid Plaintiffs, who were confirmed as sach 
trustees on the 19th day of April, 1856, since the insolvency 
of the said firm. 

Wherefore the said Plaintiffs, in their said capacity, pray 
that the said Defendant may, by judgment of this Honour- 
able Court, be condemned to pay to them the said sum of 
£735 7«. 3d. with interest from the said 31st day of Decem- 
ber, 1855, and costs of suit 

Wk POKTER. 

Defendant's Plea. 

The said Defendant, by his attorney Alexander Hutchinson, 
comes and defends this action, and saith that the said Plain- 
tiffs ought not to have or maintain their aforesaid claim and 
demand in manner and form and to the extent as in their 
said declaration thereof set forth, because the said Defend- 
ant saith, that he denies all and singular the allegations 
and matters of fjEtct in said declaration and puts the Plaintiffs 
to the proof thereof. 

That on the 18th of January last he was indebted to said 
Plaintiffs in a sum of £250, which to the said Plaintiffs to 
pay the said Defendant on the said 18th of January last hath 
tendered, but which to accept the said Plaintifls have re- 
fused, and which said sum the said Defendant now again 
tenders to pay, if the said Plaintiffs will accept the same in 
full of all demands in respect of the premises. Therefore 
the said Defendant tenders issues upon the premises, and 
prays that the claim of the said Plaintiffs for more than the 
sum tendered be dismissed with costs. 

C. J. Brand. 
Plaintiffs* Beplieaiion. 

And the said Plaintiffs, in their said capacity as to the 
plea of the said Defendant by him pleaded, admit the making 
of the tender of £250 as in the said plea pleaded ; but they 
say that the said sum was insuflScient to pay and satisfy the 
certain debt by them in their declaration claimed, wherefore 
they refused to accept the said sum so tendered in full of all 
demands ; and they join issue generally with the said De- 
fendant upon his said plea, and pray judgment as by them 
in their said declaration prayed. 

W. Porter. 
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PETRUS HOPSTEDE HIDDINGH Plaintifp ; 

AND 

MICHAEL BENJAMIN . . • Dependaot. 

Plaintiff's Declaration. 

MiGHASL Benjamin, the Defendant in this suit, has been 
summoned to answer Petrus Hofstede Hiddingh, the Plaintiff 
in this suit, in an action to recover damages for breach by 
the said Defendant of the contract hereinafter mentioned ; 
and thereupon the said Plaintiff, by Gilles Johannes de 
Korte his attorney, complains : 

For that whereas heretofore, to wit, on or about the 1st of 
November, 1855, and at Cape Town, one Thomas Holland, a 
broker, whom the said Defendant had employed to sell certain 
wools for account of the said Defendant, applied to the said 
Plaintiff to purchase the same, and produced and exhibited a 
small quantity of wool at the stores of Messrs. Dickson & Co. 
in this citv, rep^resented by the said broker as being a sample 
of the wools which the said Defendant wished to sell. 

That having approved of the said sample, and agreed with 
the said De^ndant personally, as well as with the said 
broker, about the quality and price, he concluded with the 
said Defendant, through the broker aforesaid, the contract of 
purchase and sale set forth in the broker's bought note of 
the 5th November, 1855, which bought note is in substance 
as follows : 

«*Oape Town, 5 November, 1855." 

** Bought for account of Mr. P. H. Hiddingh, from Mr. 
Benjamin, one hundred bales of Eastern Province wool of 
good quality, and fully equal to the sample seen at the 
store of Messrs. Dickson & Co., (except as regards colour), 
washed in the best manner (but not hand-washed), free from 
dirt, baled, and made ready for shipment, and delivered in 
the port of Table Bay in six weeks* or two months' time from 
this date, at the rate of 15d. per pound weight gross Dutch, 
payment per bill at three months from delivery, seller pay 
brokerage. 

(Signed) T. Holland, Broker. 

That the said Defendant did not within two months from 
the said date, nor within any reasonable time, nor in fact at 
all, ever deliver in the port of Table Bay any part of such 
wool as the said Defendant in and by the said contract 
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undertook to delirer ; althoi:^h the said Plaintiff admits 
that after the said contract was entered into the said De- 
fendant did offer to the said Plaintiff, and desire him to 
accept, as if conformable to the contract aforesaid, wool of 
far inferior quality to the sample aforesaid, and by no means 
conformable to the contract aforesaid, but on the contrary 
very dirty, in part not washed, in part hand- washed, mixed 
with sand, and in other respects much inferior to the said 
sample, — which wool so offered the said Plaintiff refused to 
accept. 

That if the said Defendant had fulfilled his contract 
aforesaid, and delivered in due and reasonable time according 
to the said contract, and the true intent and meaning thereol^ 
one hundred bales of such wool as he undertook to deliver^ 
the said Plaintiff would, by means thereof, have made OMi* 
siderable gain and profit, which by reason of the breach of 
his contract by the said Defendant the said Plaintiff hath 
wholly lost. 

That he hath sustained damage by reason of the breach 
by the said Defendant of the contract aforesaid (he, the said 
Plaintiff, having been at all times ready and willing to 
fulfil all conditions and stipulations thereof by him to be 
fulfilled), to the extent of £250 sterling, which sum he prays 
that the said Defendant may be condemned to pay to the 
said Plaintiff, with costs of suit. 

W- POBTRR, 

Defendanfs Plea. 

The said Defendant, bv his attorneys John and Henry 
Beid, comes and defends the action aforesaid, and says that 
the said Plaintiff ought not to haye or to maintain his afore- 
said action, because the said Defendant says that he denies 
all and singular the allegations and matters of fact as in the 
said declaration thereof set forth and alleged. 

That on or about the 5th of November, 1855, he the said 
Defendant did (through one Thomas Holland, then and still 
a broker) sell to the said Plaintiff the quantity of wool, and 
of the quality, and for the price, as severally set forth in the 
broker's note in the said declaration described. 

That the said sale was concluded, not upon a sample of De- 
fendant's own wool, but upon a sample taken from the stores 
of William Dickson & Co., of this city, and that for fear lest 
he the said Defendant might be exposed to an action for 
damage should the wool to be by him delivered in virtue <rf the 

D 2 
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said sale not exactly in all respects agree with the said sample, 
he the said Defendant did, at the time of the conclusion of 
the said sale, personally, and also through the said broker the 
said Thomas Holland, verbally agree with the said Plaintiff, 
either as a part of the said sale as set forth in the said 
broker's note, or as a separate agreement, whereby, providing 
for the case of the wool to be delivered within the period of 
two months not being according to the sample aforesaid, or 
being otherwise rejected, there should be an end of the 
contract of sale aforesaid, to the effect as if no such sale as 
detailed in said broker's note had been entered into or made. 

And the said Defendant further saith, that in the month of 
December ensuing (1855) he did tender the delivery of a 
quantity of wool, and that the prospects of market wool then 
being very unfavourable, the price having fallen from one 
penny-halfpenny to a penny, the said Plaintiff, after exami- 
nation of the said wool, disapproved of and rejected the same. 

That a few weeks thereafter he again tendered the delivery 
of another quantity of wool, but which the said Plaintiff after 
examination again disapproved of and rejected. 

That again in the month of January and on several other 
occasions thereafter within the period of two months, the said 
Defendant did himself, and through the broker aforesaid, the 
said Thomas Holland, tender and offer to the said Plaintiff 
the delivery of other wool, all which the said Plaintiff refused 
to examine or accept. 

That as the two months agreed upon in the said broker's 
note for the delivery had expired, and as the said Plaintiff 
when the last tender of wool was made to him had replied 
that he did not want any wool, he, the said Defendant, in 
virtue of said verbal agreement, considered said sale and 
purchase at an end, but that the said Plaintiff notwith- 
standing on the 22nd January demanded from the said 
Defendant the payment of £250 as damages for having failed 
to deliver withm the period prescribed in the said broker's 
note, the said wool therein mentioned, but which to pay the 
said Defendant then refused in virtue of the premises. 

That on his refusing so to pa^ the said sum, no further 
steps were taken by the said Plaintiff against the said De- 
fendant, but that in the month of May last, information 
having been received from England of the high market 
prices of wool, the said Plaintiff caused in the month of June 
ensuing an action to be brought against the said Defendant 
for the payment of £250. 
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That in virtue of the premises he is not bound and liable 
to the said Plaintiff in any damage, wherefore he prays that 
the claim of said Plaintiff be rejected with costs. 

C. J. Brand. 

Plaintiff^s Beplication. — General. 



JOHN MITCHELL BROWN Pladjtifp ; 

AND 

JOHANNES JACOBUS VAN NEEKERK . . . Defendant. 

Plaintiff's Declaration. 

Johannes Jacx)bus Van Niekerk, the Defendant in this 
suit, has been summoned to answer John Mitphell Brown, the 
Plaintiff in this suit, in an action of debt ; and thereupon 
the said Plaintiff, by John and Henry Reid his attorneys, 
complains : 

For that whereas the said Defendant is justly and lawfully 
indebted to the said Plaintiff in the sum of £44 2s. sterling 
for oil sold and delivered by the said Plaintiff to the said 
Defendant at Cape Town on the 9th of October, 1856, as bv 
a certain account annexed to this declaration marked A will 
more fully appear. 

That although the said oil so sold and delivered was by 
the said Defendant agreed to be paid for in cash, upon such 
delivery being made, yet that the said Defendant, although 
often requested, hath not paid the price thereof, to wit, the 
sum of *44 28. sterling aforesaid. 

Wherefore the said Plaintiff prays that the said Defendant 
may be condemned by the judgment of this Honourable 
Court to pay to the said Plaintiff the said sum of £44 2s. 
sterling with costs of suit 

W. Porter, 
Defendant's Plea. 

The said Defendant, by his attorney Gilles Johannes de 
Korte, comes and defends the action, and says that the said 
Plaintiff ought not to have or maintain his claim and demand 
in manner and form and to the extent as in his said declara- 
tion thereof set forth, because the said Defendant saith that 
he denies all and singular the allegations in the said de- 
claration thereof set forth and alleged, and joins issue thereon 
with the said Plaintiff. 
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Tbat he did cm the 19th day (tfS€»>tonb^ last^ through and 
bjr means of one Bobert Torbet, a broker, jmrchase from the 
said Plaintiff tliree hogsheads of boiled and two hogsheads of 
raw linseed oil, at 4b. per gallon, nett measure, payaole on de- 
liyery, as will more folly appear from the broker's note here- 
unto annexed, and which the said Defendant prays may be 
considered as if herein inserted. 

That the said Plaintiff did on the 9th day of October there- 
after following send to the stores of the saia Defendant certain 
five hogsheads, which were alleged to contain the oil bought 
as aforesaid, without the same being accompanied by any bill 
of parcels setting forth the quantity of oil as aforesaid con- 
tained in the said hogsheads, but that the said Plaintiff did 
on the 11th October thereafter send to the said Defendant 
a bill of parcels as annexed to his said declaration, together 
with a demand for the payment of the amount therein set 
forth, being £44 2s. sterling, but which amount then to pay 
the said Defendant refus^, as there had as yet been no 
delivery by measurement, but desired the clerk of the said 
Plaintiff, who came to demand the said payment, to inform 
the Plaintiff that he, the Defendant, would measure one of 
the said hogsheads, and if he fouhd that one correct as to the 
quantity according to said bill of parcels, he would pay the 
amount if the clerk would call the next day. 

That he did then measure one of the said hogsheads, the 
one numbered 955, and found the same to contain 7^ gallons 
less than set forth in the said bill of parcels, whereupon the 
said Defendant did forthwith inform the said Plaintiff thereof, 
and demanded a correct measurement of all the other hogs- 
heads, and for that purpose to send one of his said Plaintiff's 
clerks, but which the said Plaintiff did then and afterwards 
refuse to do, notwithstanding several applications for that 
purpose made by and on behalf of said Defendant. 

That thereupon and thereafter, on the 24th of October 
last, the Defendant caused formal notice to be given to the 
said Plaintiff that he would proceed to the measurement of 
the remaining hogsheads on the next day, to wit, the 25th day 
of October last, at 10 o'clock a.m., in the presence of some 
competent person on the part of the Plaintiff and by him 
the said Plaintiff sent for that purpose. 

That on the said 25th day of October last the said Plaintiff 
did attend at the place and time appointed, but left before 
the said measurement took place and refused to be present 
thereat, whereupon the said Defendant proceeded to the 
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measuremeBt, in the absence of the said PkintiiF, ^en the 
quantity of ten gallons was fonnd defident in the qnantityof 
Doiled oil as aforesaid. 

That the said quantity so found deficient as aforesaid, 
bein^ 10 ^lons at 4b. per gallon, makes a sum of £2, less 
which said sum of £2 the said Defendant on the 30th day of 
October last, offered to pay in satisfaction of the said Plaintiff's 
said claim of £44 2s. but which to accept the said Plaintiff 
refused. 

And the said Defendant as matter of law submits to this 
Honourable Court, that the said hogsheads of oil having be^i 
purchased at a certain rate per gallon, payable cash on d^ivery, 
the said Plaintiff was not entitled by law to demand payment 
thereof before complete delivery of the said oil had been 
made, and that there could have been no such complete 
delivery without measurement of the oil, whereby to ascertain 
the quantity of oil delivered and to be paid for ; and that the 
sending of the said hogsheads to the store of the said De« 
fendant on the 9th of October, as aforesaid, was only a partial 
delivery, to be completed hj the measurement aforesaid, but 
which firom that day the said Plaintiff refused to make or to 
attend to, and before the doing of which the said Plaintiff 
was not entitled to demand payment for said oil as to the 
quantity represented in said bill of parcels. 

Wherefore the said Defendant, again tendering payment 
of the sum of £42 28. in satisfaction as aforesaid, prays that 
the said tender may be adjudged sufiSdent, and that the said 
Plaintiff be condemned to accept the same as sufficient, and 
to pay the costs of suit, or such other decision as this Hon- 
ourable Court may deem fiEiir and just, 

C. J. Brand. 

Plaiwiijr$ Beplication. 

And the said Plaintiff, as to the pleas of the said Defendant 
by him pleaded, denies all and singular every allegation of 
fact and conclusion of law therein contained, and joins issue 
generally with the said Defendant 

And for a further replication (in case the replication 
aforesaid should be adjudged insimcient, but not" other- 
wise) the said Plaintiff saith that the said hogsheads of oil 
sold by the said Plaintiff to the said Defendant were delivered 
to the said Defendant direct from the ship or vessel called 
the AUpore, in which they had been imported; that the 
number of gallons stated to be contained in each hogshead 
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in and by the account rendered to the said Defendant is the 
number really and lona fide bought and paid for by the said 
Plaintiff; that by the well-known custom of trade in such 
cases hogsheads of oil are in the absence of express stipula- 
tions to the contraiy taken and received as containing the 
number of gallons which they are invoiced to the importer 
as containing, and that the said Defendant at no time before 
the delivery to him made any stipulation or observation 
regarding the measurement of the said oil, but on the con- 
trary, took full, complete, and absolute delivery of the said 
hogsheads, and gave unconditional receipts for the same, 
and promised to pay the amount demanded in this action at 
a time when he had notice of the number of gallons which 
the said hogsheads were respectively invoiced and taken to 
contain, and which he the said Defendant was to be charged 
with and pay for, and this the said Plaintiff is ready to 
verify, wherefore he prays judgment as by him in his 
declaration prayed. 

W. Porter. 
Defendanf^ Rejoinder. 

The said Defendant, for rejoinder to Plaintiff's replication, 
saith that as the said Plaintiff hath joined issue generally to 
the allegations of fact and conclusions of law as in the said 
plea set forth, he the said Defendant doth the like. 

And as and for rejoinder to the further replication of the 
said Plaintiff, the said Defendant saith that he denies all 
and singular the allegations of fact and conclusions of law 
in the said further replication contained, and joins issue 
thereon with the said Piaintiff. 

C. J. Brand. 



JOHANNES TOBIAS JURGENS, ROBERT AU-' 
GUSTUS GRANGER, and ARON DE PASS, in 

THEIB CAPACITY AS TRUSTEES OF THE WAIiWICH 

BAY MINING COMPANY 



Plaintiffs ; 



THE HON. W. FIELD, ESQ., COLLECTOR OF J 

CUSTOMS I Defendant. 

Plaintiffs' Declaration* 

The Hon. William Field, Esq., Collector of Customs of 
the Colony of the Cape of Good Hope, the Defendant in 
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this suit, is brought into Court to answer Johannes Tobias 
Jurgens, Eobert Augustus Granger, and Aron de Pass, in 
their capacity after mentioned (the Plaintiffs in this suit) 
in an action for the recovery of a sum of fifty pounds (£50) 
sterling paid to the said Defendant under protest, and there- 
upon the said Plaintiffs complain and say : 

That they the said Plaintiffs are trustees of a certain 
co-partnership association called the " Walwich Bay Mining 
Company," and as such authorized by the deed of agreement 
subscribiBd by the shareholders of the said co-partnership 
association, and by a resolution of the board of directors 
thereof, to bring the present action. 

That by the laws of this Colon jr, the Port of Cape Town has 
been declared a free warehousmg port for the purpose of 
therein establishing warehouses called bonding warenouses, 
for the free warehousing, lodging, and securing or depositing 
of goods, wares, or merchandise, which may be legally im- 
ported to be again taken out, for the exportation thereof 
without the payment of any duty, subject however to certain 
rules, regulations, restrictions, and conditions, and further 
that the Collector of Customs at the Port of Cape Town 
was thereby empowered by notice under his handwriting to 
appoint such warehouses as aforesaid in Cape Town for the 
purpose aforesaid, and also to declare what goods might be 
so warehoused. 

That the said Defendant being the Collector of Customs 
at Cape Town, did on the application or submission of the 
house of trade of Messrs.. V. D. Byl & Co., by notice under 
his handwriting, dated the 22nd day of January, 1851, and 
which notice was duly published in the Government Gazette 
of the 23rd of January aforesaid, approve and appoint the 
establishment of a warehouse for the free warehousing and 
securing of gunpowder imported without payment of duty 
on the first entrance thereot^ — viz., a certain magazine being 
part of Craig's Tower, situate near Papendorp, which said 
warehouse under said notice, since and up to the present 
moment, has been used as such warehouse or bonding ware- 
house. 

That the house of trade of James Seawright & Co., 
of Cape Town, did on about the 10th day of February, 1854, 
warehouse in the said magazine or warehouse certein 40J 
barrels, amongst others of gunpowder British manufacture, 
for exportation free of duty in due and customary form. 

That afterwards, to wit, on orabout the25thday of November, 
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1854, the said James Seawright & Co. sold in bond tbeir 
right, title, and interest in and to the said 40^ barrels of 
gunpowder unto one Ernst Landsberg,of Cape Town, merchant, 
to whom the said 40 J barrels were, by and with the consent 
of the Defendant in his capacity of Collector of Customs, 
transferred in bond as aforesaid in due and customary form. 

That afterwards, to wit^ on the 10th day of August, 1855, the 
said Ernst Landsberg sold in bond as aforesaid his right, 
title, and interest in and to the said 40^ barrels of gunpowder 
unto the said co-partnership association, the Welwich Bay 
Mining Company. 

That thereupon, by their directors or by their secretary, 
the said Walwich Bay Mining Company applied to the said 
Defendant in his said capacity, and on the said 10th of August, 
for leave and permission to have the said 40 J barrels con- 
taining 20001bs. of gunpowder exported (after being duly 
transferred to them) from the said warehouse free of duty 
to Walwich Bay aforesaid, upon the usual form of export 
entry, which said application the said Defendant refused and 
declined to allow unless upon the payment of an export duty 
thereon of sixpence per lb. weight. 

That the said payment of duty the said Defendant as such 
collector as aforesaid was not entitled to demand, and which 
therefore they refused to make, but which payment the said 
Plaintiffs afterwards, to save and avoid serious loss and 
damage to themselves and' the said Walwich Bay Mining 
Company, did make or cause to be made on the said 10th day 
of August under protest, to an amount of £50, as the said gun- 
powder was necessarilv required by them for mining purposes, 
and could not await the issue of an action as to tne right of 
the Defendant to demand such duty, and which said duty 
the said Plaintiffs then maintained and now say the said 
Defendant was not entitled to have or demand from them, and 
which the said Plaintiffs are entitled to recover back, and 
for which such recovery therefore the said Plaintiffs bring the 
present action, and pray that the said Defendant may be 
condemned to give and pay back to them the said Plaintiffs 
the said sum of £50 with interest thereon a tempore morm 
together with costs of suit. 

C. J. Brand. 

Befendav/t^s Flea. 

And the said Defendant, by John and Henry Reid his 
attorneys, comes into Court and defends this action, and 
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denies all and singular eyery allegation of tact and con- 
clusion of law in the declaration of the said Plaintiffs 
contained, and joins issue thereupon generally with the said 
Plaintiffs. 

And for a further plea to this action the said Defendant 
^thout waiving his right under the 66th section of the 
Ord. No. 6, 1853, to give special matter in evidence under 
the plea of the general issue) further saith, that by the 2nd 
section of the Ord. No. 2, 1853, intituled " An Order to 
regulate till the expiration of the year 1854 the dealing in 
gunpowder, firearms and lead," (which Order was by Act 
No. 5, 1854, intituled " An Act to regulate till the year 1855 
the dealing in gunpowder, firearms and lead," continued in 
force till the expiration of the year 1855), it is enacted 
(amongst other things) that no gunpowder should at any port 
or place within this Uolony be shipped or placed on board 
any ship or vessel in order to be carried to any port or place 
vrliatsoever, whether in Africa or elsewhere, without the per- 
mission in writing of the Chief Officer of Her Majesty's 
Customs at or nearest to such port or place of shipment first 
had and obtained. 

That by the third section of the said Ord. No. 2, 1853, it 
is enact^ (amongst other things) that every person applying 
for any such permission as aforesaid to such Officer of 
Customs should do so in writing, which writing shall set 
forth certain matters in that behalf in the said section 
specified, and that no such Officer of Customs shall grant any 
such permission as aforesaid to any persons to ship (amongst 
other things) any gunpowder aboard any ship or vessel 
bound to any port or place in Africa until such Officer of 
Customs shall have transmitted such written application as 
aforesaid with his report thereon to H.E. the Governor of the 
Colony, and shall have received the said Governor's authority 
to grant the permission sought. 

That the said Walwich Bay Mining Company, by their 
secretary, did on the 27th day of July, 1855, apply in writing 
for permission to ship in bond to Walwich Bay (which is a 
port or place in Africa) on board the vessel called Witch of 
the WavBy then in Table Bay, 2000lbs. weight of gunpowder, 
which application the said Defendant thereupon, to wit, on 
the said 27th dav of July, 1855, transmitted with his report 
thereon to the Grovemor of the Colony, for His Excellency's 
consideration. 

That the said Governor was pleased not to grant his 
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authority to the said Defendant (who is the Chief OiBScer of 
Customs in this Colony) to give the permission aforesaid, 
authorizing the shipment of the said last-mentioned gun* 

Eowder in manner and form as desired by the said Walwich 
►ay Mining Company, but was pleased to empower the said 
Defendant to give the said permission in case the said 
Company should desire to ship gunpowder upon which the 
ordinary customs duties should have been paid. 

That afterwards, to wit, on the 10th day of August, 1855, 
the ordinary customs duty, to wit, 6d. per lb. weight, was paid 
by the said Company upon 20001bs. of gunpowder, where- 
upon the said Defendant, acting under the authority of the 
Governor aforesaid, gave the permission by law required to 
authorize the shipment of the said gunpowder. 

That the said customs duty so paid as aforesaid is the 
same money by this action sought to be now got back again, 
and admitting, as he does admit, that the said Company 
when paying the said duty stated that they did so imder 
protest, the said Defendant submits to this Honourable Court, 
as matter of law, the effect of such a statement made by 
persons fully cognizant (when paying) of the law and the 
facts connected with such payment. And the matters afore- 
said the said Defendant is ready to verify, wherefore he 
prays judgment if the said Plaintiffs should have or maintain 
this their action for the said money. 

W. POKTER. 

Plaintiffs* Beplieation. 

The said Plaintiffs, for replication to the said Defendant's 
said plea, say that as said Defendant hath joined issue, they 
the said Plaintiffs do the like. 

And, as for replication to the special pleas further pleaded, 
the said Plaintiffs say, that they admit all and singular the 
allegations and matter of fact in said special plea contained, 
save and except that they do deny that the authority 
granted by His Excellency the Governor to said Defendant, 
in answer to his letter dated 29th of July, 1855, wjts in 
substance or in maimer and form as by the said plea is set 
forth and alleged, or otl^erwise of the effect so as to make 
the Plaintiffs liable or obliged to pay the ordinary customs 
duty when obtaining leave to ship to Walwich Bay out of 
said bonding store said 20001bs. of gunpowder bonded therein ; 
and save and except further, that said Plaintiffs also do 
deny the correctness of the matter of law as in the said plea 
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fiet forth, or the conclusions of law deduced therefrom, in 
respect of the protest, or the effect thereof, when payment of 
said customs duties was made by the said Plaintiffs as 
aforesaid. 

Whereupon the said Plaintiffs join issue with the said 
Defendant. 

C. J. Brand. 



BENJAMIN NORDEN, THOMAS SUTHERLAND, 
AND EDWARD JOHN MAYNARD SYFRET, m 

THEIB CAPACITY AS TRUSTEES OF THE INSOLVENT 

ESTATE OF JOHN FRANCIS LONG, CHRIS- 
TOPHER CHARLES LONG, and GEORGE 
NORMAN EBDEN, lately carbying on business 

AT cape town, under THE STYLE OF LONG, 

EBDEN & CO. ......... 



Plaintiffs ; 



AND 

GIDEON SKULL HOLMES Defendant. 

Plaintiffs' Declaration. 

Gideon Skull Holmes, the Defendant in this suit, has been 
summoned to answer Benjamin Norden, Thomas Sutherland, 
and Edward John Maynard Syfret, in their capacity as 
trustees of the insolvent estate of John Francis Long, 
Christopher Charles Long, and George Norman Ebden, 
lately trading at Cape Town, under the style or firm of 
Long, Ebden, & Co., the PlaintiflFs in this suit, in an action 
of debt; and thereupon the Plaintiffs, by Charles Aiken 
Fairbridge, Edward Hull, and Jacobus Johannes Meintjes, 
complain : 

For that whereas the said Defendant was heretofore, to wit, 
on the 30th day of May, 1855, justly and lawfully indebted 
to the said firm of Long, Ebden, & Co., before they became 
insolvent, in the sum of £228 Is. lid. sterling, oeing the 
balance then due by the said Defendant to the said firm 
upon an account for goods before then sold and delivered by 
the said firm to the said Defendant. 

That they have annexed to this declaration a copy of the 
said acx30unt, shewing the said balance, which account they 
pray may be considered as inserted herein. 



Digitized by VjOOQIC 



46 PRBCfiDENTS IN PLEADING. 

That the said Defendant, although often requested, hath 
not paid the said sum of £228 Is. lid. to the said firm be- 
fore they become insolvent, which was on the Slst day of May, 
1855, nor to the said PlaintiflFs (who were confirm ea as such 
trustees on the 19th of July, 1855), since the insolvency of 
the said firm. 

Wherefore the said Plaintiffs in their said capacity, pray that 
the said Defendant may be condemned by judgment of this 
Honourable Court to pay to them the said sum of £228 Is. lid. 
with costs of suit. 

W. PORTEB. 

Vefendanfs Plea* 

The said Defendant, by his attorney Alexander Hutchinson, 
comes and defends this action, and saith that the said 
Plaintiffs ought not to have or maintain their claim and 
demand to the extent as in the said declaration thereof set 
forth, because the said Defendant saith, that admitting as he 
doth admit the «ev«ral allegations in said declaration set 
forth, yet the said Defendant saith that in or about the 
month of October, 1853, the firm then conducted and existing 
under the name and style of John Francis Long & Co., 
entered into an agreement with the said Defendant to pur- 
chase on joint account a vessel or barque to be built in and 
ordered from America, and that the said Defendant at the 
instance and request of the said John Francis Long & Co., 
took upon him to order the building of such vessel, and to 
advance the necessary expenses and other funds for that 
purpose for the joint account of the said firm and said 
Defendant. 

That in compliance with the premises he did so order the 
building and sending out to this Colony of such a vessel, and 
did advance certain moneys for the purpose aforesaid, and 
incur certain expenses, and that whilst so doing, and pro- 
ceeding with the carrying out of said agreement, one 
George Norman Ebden was, on or about the 1st of January, 
1854, admitted a partner in said firm, and the name and 
style of said firm of John Francis Long & Co. was then 
altered into that of Long, Ebden, & Co., into which merged 
and by which was taken over all the debts and liabilities in 
respect of the agreement aforesaid. 

That in or about the middle of the month of December, 
1853, the said John Francis Long & Co., countermanded the 
order for the building of the vessel aforesaid, and thereby 
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withdrew from the agreement aforesaid, but the said Defend- 
ant saith that at the time such order was countermanded he 
the said Defendant had already incurred certain costs and ex- 
penses for the purpose of carrying out the agreement as 
aforesaid, the particulars of which expenses are more par- 
ticularly detailed in the account hereunto annexed, which 
Defendant prays may be considered as inserted herein, and 
which said account amounts to £180 9». Id. 

That upon such countermanding as aforesaid the said firm 
of John Francis Long & Co. became liable to said De- 
fendant for the repayment of the costs and expenses afore- 
said, and afterwards the same firm of Long, Ebden, & Co., 
in virtue of the premises aforesaid, but which payment to 
make the said Long, Ebden, & Co, have continually delayed 
and finally declined. 

That he is therefore enabled to deduct from the account 
annexed to said declaration in virtue of the premises the 
aforesaid amount of £180 9$. Id. due to him for such costs 
and expenses as aforesaid, besides interest since the 31st of 
May, 1855. 

That he tendered in payment and discharge of said claim of 
said Plaintiffs before action brought the sum of £42 4«. 7d. in 
settlement of said account between them, as per said annexed 
account, and that he has since, to wit, on the 14th of August 
instant, tendered the sum of £50 with all costs of suit up to 
the said date, but which to receive they refused and which 
said last tender the said Defendant hereby again makes to 
the said Plaintiffs and no more. 

Wherefore the said Defendant prays the judgment of this 
Honourable Court thereon with costs. 

0. J. Brand. 

Beplieation. 

And the said Plaintiffs in their said capacity admitting, as 
they do admit, the two several tenders made to them by the 
said Defendant, deny all and singular the other allegations 
of fact and conclusions of law in the plea of the said De- 
fendant contained, except only the admission, in the said plea 
made, of the truth of the allegation contained in the declara- 
tion of the said Plaintiff; and they deny, more especially, 
the right, by the said Defendant in his said plea claimed, to 
compensation or set-off against the debt due by him to the 
firm of Long, Ebden, & Co., the debt alleged to be due to 
him by the certain other firm, also now insolvent, of John 
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Francis Long & Co.; and the said Plaintiffs join issue 
generally with the said Defendant ; and pray for judgment, 
as by them in their said declaration prayed. 

And for a further replication to the said plea (ii^ case the 
replication aforesaid snould be adjudged to be insufficient, 
but not otherwise) the said Plaintiffs in their said capacity say 
that when the said Defendant bought from the said firm of 
Long, Ebden, & Co. the goods in their declaration mentioned, 
the circumstances and affairs of the said firm were such that 
the said firm contemplated the sequestration of their estate 
as insolvent ; of whicn the said Defendant was well aware, 
who, for the purpose of obtaining and by means of set-off 
and compensation, a preference over the other creditors of 
the said firm in regard to the debt aforesaid originally due to 
him by the said John Francis Long & Co. and for no other 
purpose, made the purchases of goods in the said declaration 
mentioned. 

That had the said firm of Long, Ebden, & Co. been 
cognizant (which they were not) of the fact that the said 
Defendant would be by law entitled to claim such compen- 
sation or set-off they could not and would not have sold 
the said goods to the Defendant, unless they had been of 
intention thereby to prefer the said Defendant before their 
other creditors; and this the said Plaintiffs are ready to 
verify. 

Wherefore they pray judgment if the said Defendant 
should under the circumstances aforesaid take advantage of 
the mere error, ignorance and mistake of the said firm, so as 
thereby to obtain, by conipensation, a preference over the 
other creditors of the saidT firm ; which preference he will 
obtain in case his said plea be allowed by this Honourable 
Court. 

W. Porter. 
BefendanPs Bejoinder. 

And the said Defendant for rejoinder saith, tl\at whereas 
the said Plaintiffs have in their said replication joined issue 
or the said Defendant's said plea, he the said Defendant doth 
the like. 

And as for further rejoinder to the further replication of 
said Plaintiffs, the said Defendant saith. that he denies all and 
every allegation and the conclusions of law in said further 
replication set forth and alleged, and joins issue thereon with 
the said Plaintiffs. 

C. J. Brand. 



Digitized by VjOOQIC 



PRECEDENTS IN PLEADING. 49 



J. H., BORN S., ASSISTED BY HER HUSBAND, , H. W. H. PlAINTITF ; 

AND 

^- ^ . Defendant, 

Plaintiffs Declaration. 

T. E., the Defendant in this suit, has been summoned to 
answer J. H. bom S., duly assisted by her husband H. W. H., 
the Plaintiff in this suit, in an action of slander, and thereupon 
the said Plaintiff, by Charles Aiken Fairbridge, Edward Hull, 
and Jacobus Johannes Meintjes her attorneys, complains : 

For that whereas the said Plaintiff and her said husband 
are married people, having been married in this Colony on 
or about the 15th day of April, 1856. 

That afterwards, to wit, on or about the 15th day of July, 
1856, and in Simon's Bay in this Colony, the said Defendant 
in a certain discourse which he then and there had, in the 
presence and hearing of certain persons then and there being, 
of and concerning the said Plaintiff, in the presence and 
hearing of the said last-mentioned persons, falsely and 
maliciously spoke and published of and concerning the said 
• Plaintiff the false, scandalous, malicious, f^nd defamatory 
words following, that is say. [here the words complained of 
were recited] meaning that [here followed the innuendo], and 
the said Plaintiff further saith, that in certain other discourse 
which the said Defendant then and there had, in the presence 
and hearing of certain persons then and there being, of and 
concerning the said Plaintiff, the said Defendant spoke and 
published of and concerning the Plaintiff in the presence 
and hearing of the said last-mentioned persons the certain 
other false, scandalous, malicious, and defamatory words, 
following, that is to say, [here the further words were re- 
cited] meaning that the [here followed the innuendo], by 
means whereof the said Plaintiff is greatly injured in her 
good name and fame, and hath sustained damage to the 
amount of £500 sterling, and she prays that the said De- 
fendant may be condemned to pay to her, assisted by her 
said husband, the said sum of £500 sterling with costs of suit. 

W. Porter. 

Defendant's Plea, — General issue. 

A. W. Cole. 

E 
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C. V. D. 

Plaintiffs* BepliccUion and Exception. 

And the said Plaintiffs as to the plea of the said De- 
fendfint by hiin firstly above pleaded, and wherein he hath 
joined issue — do the like. 

And as to the plea of the said Defendant by him secondly 
pleaded, the said rlaintiffs say, they except to the same as bad 
and insufficient, on the ground that the several allegations 
therein contained do not in law amount to a defence against 
the action brought by the said Plaintiffs against the said. 
Defendant, and also on the ground that the said second plea 
is in other respects insufficient, irregular, and informal, where- 
fore they claim the judgment of this Honourable Coiirt, witli 
the costs of suit. 

But should this Honourable Court overrule this said ex- 
ception, and not otherwise, the said Plaintiffs say they ought 
not to be barred from having and maintaining their aforesaid 
acjtion for any matter in their said second plea contained, 
because they deny all and singular the allegations of fact 
and conclusions of law therein set forth, and join issue thereon. 
Wherefore they pray the judgment of this Honourable Court, 
with costs. 

P. J. Denyssen. 



A. V. B. 



Plaintiff* 8 Beplieation. 
The Similiter and General Issue. 

And the said Plaintiff as to the plea of the said Defendants 
by them first pleaded, and wherein they have joined issue — 
doth the like. 

And as to the plea of the said Defendants secondly and 
thirdly above pleaded, the said Plaintiff saith he ought not 
to be barred from having and maintaining his aforesaid action 
against them, because he says, that he denies all and singular 
the allegations of fact and conclusions of law in the said pleas 
contained, and joins issue thereon with the said Defendants. 
Wherefore he prays judgment with costs. 

P. J. DENYSE>f . 
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A. L. McD PLAniTiFF; 

AND 

M. McD Defendant, 

Plaintiff's Declaration. 

M. McD. bom J., the Defendant in this suit, has been sum- 
moned to answer A. L. McD., the Phuntiff in this suit, in an 
'action to obtain the dissolution of the marriage now subsist- 
ing between the said Plaintiff and the said Defendant, and 
liiereupon the said Plaintiff, by John and Henry Eeid his 
attorneys, complains : 

For that whereas the said Plaintiff and the said Defendant 
were lawfully joined together in marriage at Cape Town on 
the 4th day of October, 1852, which marriage still subsists. 

That afterwards, to wit, at divers times during the present 
year 1856, and especially during the months of May, June, 
and July, in this present year, and at Cape Town, the said 
Defendant committed adultery with, and had carnal con- 
nection with, one E. W. T., with whom the said Defendant 
lived and cohabited as his concubine or kept mistress. 

Wherefore the said Plaintiff prays that the bonds of 
marriage now subsisting between the said Plaintiff and 
the said Defendant may be dissolved by the judgment of this 
Honourable Court; and that the said Plaintiff may be 
declared to be free, if so minded, to marry again. 

W. PORTEB. 



JOHN SHEPHERD, in his capacity as sole trustee ) ^ 

/ xTjACNTIFB' • 
OF THE INSOLVENT ESTATE OF JAMES MARCUS * ' 






JOHN BARDWELL EBDEN Defendant. 

Plaintiff's Declaration. 

The said Defendant is brought into Court, to answer the 
said Plaintiff in an action for setting aside a certain notarial 
bond, and having the same declared null and void, and 
thereupon the said Plaintiff, by his attorney David Tennant, 
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That James Marcus, formerly trading as a merchant 
or general dealer in this town, surrendered his estate aa 
insolvent on the 29th day of February last past, and that 
thereafter the said Plaintiff at a second meeting of the 
creditors of said estate, held on the 26th day of March, 
1856, before the Master of the Supreme Court, was duly 
elected sole trustee for said estate, and confirmed by an 
order of this Honourable Court., bearing date the 29th day 
of March, 1856. 

That the said Defendant at the third meeting of the 
creditors of said estate, held before the Master of the 
Supreme Court on the 7th day of May, 1856, proved a 
claim for an amount of £800, in virtue of a certain notarial 
deed, dated the 7th day of February, 1856, and executed 
before the notary John Keid and witnesses. 

That one Alfred Abraham Marcus had become indebted 
to one Ohrtraan Bernard Schietlin, in a sum of £3300 
sterling, by a certain mortgage bond dated the 11th day 
of August, 1855, which said mortgage bond was after- 
wards, to wit, on the 2nd day of February, 1856, by said 
Ohrtman Bernard Schietlin, ceded and transferred to said 
Defendfint. 

That the said insolvent James Marcus had engaged to 
become and bind himself as surety in favour of said Defend- 
ant for a sum of £800, a part of the aforesaid mortgage 
bond of £3300, and did for that purpose execute the afore- 
said notarial deed before the notary John Eeid and wit- 
nesses on the 7th day of February, 1856, whereby he bound 
himself as a security for the payment on demand of said 
£800, part of said mortgage bond as aforesaid, which said 
security deed was afterwards, to wit, on the 9th day of 
Febniary, 1856, duly registered in the office for the en- 
registerment of deeds, and thereby, as the only registered 
deed, obtained a preference over all other bond fide crediiora 
of said estate who were such creditors for just and valuable 
consideration. 

That at the time he, the said insolvent, engaged to bind 
himseK as such surety, and at the time he did so execute 
the said security bond the said insolvent was possessed of 
no property whatever, except of between 400 and 500 
different mining company shares, then and at that time 
and up to the present time of no value whatever, and a 
claim of about £370 on an invoice account, whilst the 
just and bond fide debts then due by said insolvent, inde- 
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pendent of the security bond now in dispute, amounted to 
upwards of £2200. 

That long before the said insolvent bad so engaged to- 
wards the said Defendant as aforesaid, and before the 
security bond as aforesaid was executed, the said insol- 
vent had already been pressed by other creditors for pay- 
ment of their just debts, and summonses issued on that 
behalf. 

That the said insolvent, knowing the premises, and with- 
out paying the pressing demands then made upon him as 
aforesaid, contemplating the surrender of his estate as in- 
solvent, and intending to secure the Defendant for a debt 
due to him, the Delendant, by Alfred Abraham Marcus, 
neither of them being creditors of his estate, and to give 
him, the said Defendant, an undue preference in his estate 
without any just or valuable consideration had for the same, 
and whilst at the same time his liabilities fairly calculated 
exceeded his assets fairly valued, fraudulently contracted 
the said security bond, wherebv his just and hand fide 
creditors have been fraudulently deprived of their just 
rights and their just and fair share in concurrence in the 
sum of £180, the only amount distributable amongst the 
just creditors on the amount of their just claims, being 
£2200. 

And the said Plaintiff submits to this Honourable Court 
as matter of law that under the circumstances aforesaid the 
passing and executing of said security executed by the said 
msolvent was an act in fraudem creditorem, and ought 
therefore to be set aside, or otherwise that the mortgage and 
preference thereby obtained by the said Defendant declared 
null and void. 

That by certain resolutions of the creditors passed at the 
third meeting of creditors, on the 7th day of May, 1856. 
before the Master of the Supreme Court, he the said Plain- 
tiff was instructed and directed to bring the present action 
for setting aside the said bond aforesaid. 

Wherefore the said Plaintiff prays that the said security 
deed, dated the 7th day of February, 1856, for the amount 
of £800, passed by the insolvent in favour of said Defend- 
ant, be set aside and declared null and void, or otherwise 
that the mortgage or preference obtained thereby over the 
other creditors of said estate be declared null and void, 
and that the Defendant be condemned in the costs of this 
suit. 
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And as, in, and for a second count in this behalf the said 
Plaintiff further saith^ that at the same time the said insolvent 
engaged to bind himself as such security as aforesaid, and at 
the time when he did so execute such security bond as afore- 
said, the said insolvent knew himself irretrievably insolvent, 
and contemplated the sequestration of his estate as insolvent, 
and intended thereby to prefer the said Defendant to his 
other just and bond fide creditors, which preference so ob- 
tained by the said Defendant is by law an undue preference, 
and declared thereby null and void. 

Wherefore the said Plaintiff prays that the said prefer- 
ence 80 obtained by the said Defendant be declared null 
and void, and the said Defendant condemned in the costs of 
this suit. 

C. J, Bband. 
Defendant's Flea. 

And the said Defendant, by John and Henry Eeid his 
attorneys, comes and defends this action, and denies all 
and singular every allegation of fact and conclusion of law 
in the declaration of the said Plaintiff contained, and joins 
issue generally with the said Plaintiff, and prays that his 
claim may be rejected with costs. 

W. PORTEB. 



PETRUS JOHANNES SLATBEK Plaintiff; 

AND 

A. J. G. BECK Defendant. 

Plaintiff's Declaration and Claim. 

Adrian Johannes Godfried Beck, the Defendant in this 
suit, has been summoned to answer Peter John Slather, the 
Plaintiff in this suit, in an action to obtain the provisional 
note hereinafter mentioned, or otherwise the amount thereof 
in cash, and thereupon the said Plaintiff, by Jan H. 
Hofmeyer his attorney, complains : 

For that whereas heretofore, to wit, on the 27th day of 
September, 1856, and in Cape Town, in consideration that 
the said Plaintiff would sell and deliver to the said De- 
fendant for £40 sterling a certain house of the said Plaintiff, 
the said Defendant promised and undertook to deliver to 
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the sidd Plaintiff upon demand his, the said Defendant's, 
promissory note for the sum of £40 sterling, indorsed or 
otherwise secured by some sufficient person to be approved 
of by the said Plaintiff. 

That althou^Ii he sold and delivered the said house to 
the said Defendant, yet that the said Defendant hath not, 
although often requested, delivered the said promissory note. 

Wherefore the said Plaintiff pravs that the said Defendant 
may by the judgment of this Honourable Court be con- 
demned to deliver to the said Plaintiff the promissory note of 
the said Defendant for the sum of £40, payable at four 
months from the said 27th day of September, 1856, or at 
such other time as this Honourable Court shall be pleased 
to fix, and indorsed or otherwise secured by some sufficient 
person, or otherwise that he the said Defendant may be 
condemned to pay to the said Plaintiff in cash the said sum 
of £40 sterling, and that the said Plaintiff may have such 
further and other relief as to this Honourable Court shall 
seem meet, with costs of suit. 

W. POBTEB. 

Defendant B Plea. 

And the said Defendant, by Cornells Johannes Buissinne 
his attorney, comes and defends this action, and saith that 
the said Plaintiff ought not to have or maintain his claim 
and demand as in the said declaration set forth, because the 
Defendant saith that he denies all and singular the allega- 
tionsin the said declaration set forth, and joins issue there- 
on with the said Plaintiff, and prays that the said claim be 
dismissed, or the Defendant absolved from the instance with 
costs. 

And the said Defendant further saith, should the said 
Plaintiff succeed in proving the allegations in the said 
declaration set forth, and not otherwise, then and in that 
case the said Defendant saith that the said Plaintiff ought 
not to have or maintain his aforesaid claim and demand to 
the extent as in the said declaration set forth, because the 
said Defendant saith that admitting, as he doth admit, that 
he purchased from the said Plaintiff a certain house for £40 
sterling, yet the said Defendant saith that it was agreed 
between tne said Plaintiff and Defendant at the time of the 
said sale and purchase that the said Defendant was to pay 
the said £40 by giving his promissory note for the amount 
payable at four months. 

That oii or about the 27th day of September, 1856, one 
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Gert Van Breda, P. son, a person in the employ of the said 
Plaintiff, did at the instance of the said Plaintiff call upon 
the said Defendant and demanded the said promissory note to 
be executed and given as aforesaid, which said promissory 
note, dated the 27th day of September last past, and pay* 
able at four months after date, the said Defendant then 
find there did give and deliver unto the said Gert van 
Breda, P. son, as aforesaid, and which said promissory note 
the said Plaintiff did not, nor did the said Gert van Breda, 
P. son, return to the said Defendant. 

Wherefore the said Plaintiff is not entitled to have or 
deniand another promissory note than the one already de- 
livered and prays that this case may be dismissed with costs. 

C. J. Brand. 

Plaintiffs Beplieation. 

And the said Plaintiff as to the plea by the said Defend- 
ant just pleaded, and whereby he joins issue, the said 
Plaintiff doth the like. 

And as to the plea by the said Defendant secondly pleaded, 
the said Plaintiff denies all and singular every allegation of 
fact and conclusion of law therein contained, and joins issue 
generally with the said Defendant upon his said plea. 

W. Porter. 



ELIZABETH JOHANNA A. MOLLER, widow of , ^ 

, . „ ,,„„^ } Plaintiff ; 

THE LATE J. A. TRUTER ' 



JOHANNES HENOCH MOLLER, and PETRUS 
JOHANNES TRUTER . 



Defendants. 



Johannes Henoch Moller and Petrus Johannes Truter, J. 
son; the Defendants in this suit, have been summoned to 
answer Elizabeth Johanna A. Moller, widow of the late 
Johannes Andreas Truter, P. son, the Plaintiff in this suit, 
an action for an account, and thereupon the Plaintiff, by 
Comelis Johannes Buissinne her attorney, complains : 

Tor that whereas she the said Plaintiff is the widow and 
executrix testamentary of her late husband, Johannes An- 
dreas Truter, F. son, to whom she was married in community 
of property, and who departed this life on or about the 7th 
day of August, 1847. 
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That after the death of her said husband, to wit, in the 
year 1847, she appointed the said Defendants — the first of 
whom is her brother, and the second of whom is her brother- 
in-law — ^as her agents to administer for her as such executrix 
and also as surviving spouse the joint estate which was of 
herself and her said husband. 

That the said Defendants took upon them as such agents 
the administration of the said estate, and that they nave 
acted in the same, and have received and paid considerable 
sums in the course of such administration. 

That notwithstanding the long time that has elapsed 
since the said Defendants took upon them the said admmis- 
tration they have never, though often and most urgently 
requested, delivered to the said Plaintiff an account of their 
administration of the said estate; and the said Plaintiff 
farther says, that if the said Defendants would render a just 
and true account of their said administration it would be 
found that they are considerably indebted to the said 
Plaintiff as executrix and as surviving spouse. 

Wherefore the said Plaintiff prays that the said Defendants 
may by the judgment of this Honourable Court be condemned 
to render to the said Plaintiff a just and true account, sup- 
ported by all proper and necessary vouchers, of their said 
agency or administration, and that they may debate the 
said account with the said Plaintiff, and that they do pay to 
the said Plaintiff whatever sum or sums of money they 
shall by such account be found to owe to the said Plaintiff, 
and that the Plaintiff may have such further and other re- 
lief as to this Honourable Court shall seem meet, with costs 
of suit. 

W. Porter. 
[By default of plea.] 



MICHIEL DWYEB Plaintiff ; 

AND 

HOWSON EDWARD RUTHERFOIU), executor 



. Defendant. 
DAT. of MARGARET O'FLYNN ... 

Plaintiff's Declaration. 

The said Defendant in his capacity is brought into Court 
to answer the Plaintiff in an action of inheritance, and there- 
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upon the said Plaintiff, by his attorneys John and Henry 
Reid, comes and complains and says : 

That the said Defendant lias been appointed by the 
Master of the Supreme Court executor dat of the estate 
of Margaret OTlynn, relict of the late Dr. Daniel OTlynn, 
both having resided in this Colony, the said Margaret 
OTljmn having died on or about the 23rd day of December, 
1854, without appointing executors to the estate. 

That he is a half-brotber of the said Margaret O'Flynn, and 
that beside him, the said Plaintiff, there are no other brothers 
and sisters or half-brothers and sisters of the said Margaret 
O'Flynn alive, with the exception of an only child of Norah 
Dwyer, his sister, married to one Houghton, and that tims he 
the said Plaintiff and said child of his sister, Norah Dwyer, 
are the only intestate heirs of the said deceased Margaret 
OTlynn. 

That the said Margaret OTlynn before her death is alleged 
to have made and executed a last will and testament, copy 
whereof is hereunto annexed, and the original whereof wiu 
be produced to this Honourable Court on the day of the 
hearing of this cause. 

That said document or paper writing, alleged to be the 
said will, and dated 22nd of June, 1854, and instituting Anne 
Athein bom OTlynn, and Louisa Toby bom OTlynn, both 
being sisters of said Margaret OTlynn's predeceased husband 
Dr. Daniel OTlynn, is as a will instituting heirs null and 
void, inasmuch as the said document or paper writing is 
written in the handwriting of and attested by one Justini 
Henderson, one of the two witnesses attesting the said docu- 
ment, and inasmuch also as that the said Justini Henderson 
being a woman is by law not a competent witness for the 
attestation of such will, whereby instead of two as required 
by law, there is only one competent witness, to wit, Edward 
Snell, attesting the said document as a will. 

That the said document as a will instituting is therefore 
null and void, and that in law the- said Margaret OTlynn 
must be considered and taken to have died intestate, and the 
Plaintiff and the child of said Norah Dwyer are entitled. to 
enter upon said estate as heirs ah intestato. 

Wherefore the said Plaintiff prays that the said Margaret 
OTlynn bv judgment of this Honourable Court be declared 
to have died intestate, and that the said Plaintiff together 
with the said child of Norah Dwyer, if still alive, be declared 
the heirs ah irUestato, and as such entitled to the property 
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belonging to the estate of the said Margaret OTlynn, as left 
behind her at her deaths and that the said Defendant in his 
aforesaid capacity be condemned to render an accoant thereof 
to said Plaintiff, and pay and satisfy to him his share as such 
heir ah inUstato, with costs. 

0. J. Bband. 

Defendant's Plea. 

And the said Defendant in his said capacity, by Charles 
Aiken Fairbridge, Edward Hull, and Jacobus Johannes 
Meintjes his attorneys, comes and defends this action, and 
admitting, as he doth admits the making by the said Margaret 
OTlyim of the certain last will, of which a copy is annexed 
to the declaration of the said Plaintiff, and admitting also 
that Justini Henderson, one of the two witnesses to the said 
will, is a woman, he the said Defendant maintains that the 
said will is a good, valid, and effectual will. 

First, because all former laws and usages whereby women 
were declared to be regarded as being incompetent witnesses 
to a will having been founded upon reasons which have 
wholly ceased to apply or exist, are not now in force or 
operation in this Colony. 

Secondly, because even if the said laws or usages were 
still in force and operation in this Colony in regard to 
colonial wills in general, yet that the said Margaret O Flynn, 
who was a natural-bom subject of the United Kingdom of 
Great Britain and Ireland, born in Ireland, and who did not 
enter into the marriage state within this Colony, was entitled 
by the Proclamation of Lord Charles Somerset, of the 12th day 
of July, 1822, to enjoy in this Colony the same rights of de- 
vising her property as she would have been entitled to 
exercise under the laws and customs of England, one of 
which rights was that of devising her property by a will 
witnessed in manner and form in cJl respects as the will by 
the said Plaintiff now sought to be set aside. 

And this the said Defendant in his said capacity is ready 
to verify. Wherefore he prays judgment if the said Plaintiff 
should nave or maintain his said action, and if the said 
action should not be dismissed with costs. And in case this 
Honourable Court shall adjudge that the said testamentary 
paper writing in the declaration mentioned is not the will 
of the said Margaret OTlynn, but not otherwise, then by 
way of claim in reconvention the said Defendant says that 
the said testamentary paper writing is lawfully entitled to be 
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deemed and taken to be a codicil, and to be as such well and 
suflBciently witnessed and attested. 

Wherefore the said Defendant prays that the said testa- 
mentary paper writing, if adjudged not to be a will, may be 
declared to oe a codicil, and to be valid and effectual as such, 
and that reserving to the Plaintiff and others, the heirs ah 
intestato of the said Margaret OTlynn, their right to deduct, 
the Tribellianic portion, the remainder of her estate and effects 
may be administered and divided according to the provisions 
of the said codicil, find that the said Defendant in his capacity 
aforesaid may have such further and other relief as to this 
Honourable Court shall seem meet, with costs of suit. 

W. POBTER. 

Plaintiff* 8 Beplieation. 

The said Plaintiff for replication to Defendant's plea on 
this behalf saith that he ought not to be barred from having 
or maintaining his aforesaid claim as in said declaration 
demanded, because the said Plaintiff saith that he denies 
all and singular allegations and matter and conclusion of 
law as by said Defendant in his said plea set forth and alleged. 

And the said Plaintiff farther saith, that he denies the matter 
of law in his said plea firstly set forth, and that even admit- 
ting, for argument sake, that the reasons of the law and usage 
whereby women were prohibited from being competent wit- 
nesses to a will had wholly ceased to exist, the law in this 
instance cannot be altered or considered no longer in operation 
unless by an enactment of the legislature abolishing that 
law or usage. 

And as to the matter of law secondly pleaded, the said 
Plaintiff saith, that he denies the law as therein laid down, 
and further saith that, admitting that the said Margaret 
O^Flynn was a natural-bom subject of the United Kingdom 
of Great Britainand Iceland and did not enter into marriage 
in this Colony, yet the said Plaintiff saith that the said 
Margaret OTlynn together with her husband. Dr. Daniel 
OTlynn, having since altered their domicilium in this Colony 
and having resided and died here in this Colony, the said 
Proclamation of 12th of July, 1822, does not alter the forms 
and solemnities which are required by the laws of this 
Colony to make a will effectual executed in this Colony, and 
that therefore, whatever may otherwise be the effect of said 
Proclamation as to the rights of persons being such natural* 
born subjects as aforesaid, in devising their property, the 



Digitized by VjOOQIC 



PRECEDENTS IN PLEADING. 61 

dame will not affect the forms and solemnities required by 
the laws of this Colony in the making and executing of a 
last will. 

And therefore the said Plaintiff joins issue with the said 
Defendant, and persists in his claim and demand. 

And as to the claim in reconvention by the said Defendant 
made, the said Plaintiff saith that he denies all and singular 
the allegations and conclusions of law in that behalf set forth 
and alleged, and joins issue thereon, and prays that the claim 
in reconvention may be dismissed with costs. 

C. J. Bband. 



J. C. C. LE R Plaintiff ; 

AND 
A. D. W., WIFE OP THE SAID PLAINTIFF .... DEFENDANT. 

Plaintiff's Declaration. 

A. D. W., of Cape Town, wife of J. C. C. Le R, of Cape 
Town, the Defendant in this suit, has been summoned to 
answer the J. C. C. Le R in an action for the dissolution of the 
bonds of marriage now subsisting between the Plaintiff and 
Defendant by reason of adultery, and for obtaining the posses- 
sion as father of the children hereinafter mentioned; and 
thereupon the said Plaintiff, by Cornelis Johannes Buissinne 
his attorney, complains and says : 

For the said Plaintiff and Defendant were lawfully 
married together in Cape Town on or about the 11th of 
May, 1834, which paid marriage still subsists, and the said 
Plaintiff further saith, that afterwards, to wit, at divers times 
between the 14th day of June, 1853, and the commencement 
of this suit, the said Defendant committed adultery, and had 
carnal connection with one W. P. in Cape Town, and that by 
reason of such adulterous intercourse and connection the 
said Defendant was, on or about the 15th of February last 
past, delivered of a male child, whereof the said W. P. is the 
father. 

And the said Plaintiff further saith that he hath not since 
the 14th day of June, 1853, cohabited or had any access to 
or intercourse with the said Defendant, but that she has 
resided separately and apart from him. 

And the said Plaintiff further saith, that there are two 
children procreated in the said marriage of the said Plaintiff 
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and Defendant, whereof the eldest is about 15 years, and 
the second thirteen years, named M. G. Le E., and A. E. Le 
E., which said children are at present resident with and 
under the control of the said Defendant, and that the said 
PlaintiflF is desirous of having the care and charge of the said 
children, inasmuch as the said Defendant is not a fit and 
proper person to have sole care and charge of the said 
children. 

Wherefore the said Plaintiff saith that an action hath 
accrued to him to demand that the said marriage aforesaid 
between the said Plaintiff and Defendant may be dissolved 
by the judgment of this Honourable Court, and he ac- 
cordingly prays that the same may be dissolved, and that the 
Plaintiff may be declared at liberty if he be so inclined to 
marry again, and that the Plaintiff be decreed entitled to 
take and have the care and custody of the said two children, 
and that the said Defendant may be condemned to pay the 
costs of suit. 

W. Porter. 



J. A. LE SUEUR, IN HIS capacity as post-ma steb- 1 

> Plaintiff ; 

GENERAL * 



AND 

JAN LODOWYK MARAIS, PAUL JACOBUS 
MARE, SENIOR, and PAUL JACOBUS MARE, 
JUNIOR 



Defendants. 



Plaintiff's JDeclaration. 

Jan Lodowyk Marais, Paul Jacobus Mare, senior, and Paul 
Jacobus Mare, junior, the Defendants in this suit, have been 
summoned to answer J. A. Le Sueur, in his capacity as Post- 
master-General of this Colony, who sues for and on behalf of 
H.M. the Queen in her Locad Executive Colonial Govern- 
ment, in an action of debt ; and thereupon the said Plaintiff 
in his said capacity, by Alexander Hutchinson his attorney, 
complains : 

For that whereas heretofore, to wit, on or about the 
31st day of July, 1854, the said Jan Lodowyk Marais did 
enter into a contract partly printed and partly written, 
whereby the said J. L. Marais contracted and ap:reed with 
the saia Plaintiff, acting for and on behalf of the Government 
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aforesaid, to convey from the 19th day of August, 1854, till 
the Slat day of December, 1857, the mails between the town 
of Somerset (East) and the town of Bedford via Glen 
Synden, once in each week, from each of the said towns to 
the other of them, and to convey every such mail from the 
one town to the other town within the period of twelve hours. 

That in and by the said contract the said Jan Lodowyk 
Marais did further contract and agree with the said Plaintiff 
that in the event of any of the said mails not being conveyed 
by him, or bv some one on his behalf, within the period of 
time aforesaid, he the said J. L. Marais should be obliged 
to pay or cause to be paid to the Postmaster-General for 
the time being, for every such default, so much money as in 
that behalf set foi'th in a certain scale or list of penalties in 
the said contract contained, which scale or list is framed 
with reference to the length of time which any such mail as 
aforesaid should be behind the stipulated and proper time. 

And the said Plaintiff further saith, that in and by the 
said contract the said J. L. Marais did further contract and 
agree with the said Plaintiff that should he, the said J. L. 
Marais, fail in the performance of his said contract at any 
time during the existence of the same, that then and in that 
case it should be lawful for the Postmaster-General for the 
time being, and for all persons thereto authorized by him, to 
hire or caused to be hired such person or persons, horse or 
horses, as should be required for performing the work which 
the said J. L. Marais should in breach of his said contract 
have failed to perform, and that all and every expense at- 
tendant Tipon such hiring should be borne and paid by the 
said Jan Lodowyk Marais, or his sureties therein mentioned, 
as by the said contract, a*copy of which is hereunto annexed 
marked A, and which for greater certainty as to the contents 
thereof the said Plaintiff prays may be considered as herein 
set forth at length, reference being thereunto had, will more 
ftiUv and at large appear. 

That afterwards, to wit, on the 1st day of February 1855, the 
said J. L. Marais entered into a certain other contract with 
the said Plaintiff in his capacity aforesaid for conveying from 
the 1st day of March, 1855, till the Slst day of December, 
1859, the mails between the town of Graham's Town and 
the town of Somerset (East) once in each week from each 
of the said to¥ms to the other of them within a period of 
fourteen hours. 

That the said Paul Jacobus Mare, senior, and the said Paul 
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Jacobus Mare, junior, became parties to the said secotid-men- 
tioned contract, and did therein and thereby interpose them- 
selves as sureties for and on behalf of the said J. L. Marais, 
binding themselves in soltdum as co-principal debtors, and 
each for the whole for all sums which under and by virtue 
of the said contract should become payable to the Post- 
master-General for the time being by reason of any act or 
omission of the said J. L. Marais, but so, however, that the 
said sureties should not jointly or severally be liable for 
more than £300 in all, they the said sureties renouncing 
the exceptions divisionis et eoBeu8$ioni9 as by the said con- 
tract which is in the same general form, and which con- 
tains the same or similar conditions and provisions as the 
certain other contract hereinbefore recited, and of which 
contract now in suit the said Pleiintiff has annexed to this 
declaration a copy marked B, which he prays may be con- 
sidered as inserted herein. 

That the said J. L. Marais after entering upon the per- 
formance of his said contracts respectively, and during the 
existence thereof, failed to convey or cause to be conveyed 
within the stipulated and proper time divers of the mails 
aforesaid delivered to him for conveyance, whereby, under 
and by virtue of and in accordance with the scale or list of 
penalties in the said contract contained, he incurred and 
became liable to pay penalties amounting in the whole to 
the sum of £317 lbs. sterling, to wit, £6 lOs. under the said 
first-mentioned contract, and £311 5s. under the said second- 
mentioned contract, as by a schedule annexed to this declara- 
tion and containing the particulars of the sai4 penalties 
(which schedule, marked 0, the said Plaintiff prays may be 
considered as inserted herein), reference being thereunto had, 
wiU appear. r 

That the said Plaintiff during the existence of the said 
first-mentioned contract, acting in pursuance of the in part 
recited power in that behalf in the said contract contained, 
caused to be hired certain persons and horses required to 
perform certain work, which the said J. L. Marais in breach 
of his contract hereinbefore first recited failed to perform, 
and that the expense attendant upon such hiring amounts 
to the sum of £4 17s., as by a schedule hereunto annexed 
and containing the particulars of such expense (which 
schedule, marked D, the said Plaintiff prays may be con- 
sidered as inserted herein), reference being thereunto had, will 
appear. 
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That the said Defendant J. L. Marais though applied to has 
failed to pay the said sums of £6 lOa., £311 5$., and £4 ITs,, 
amounting altogether to £322 12^., and that the said Defend- 
ants the said !raul Jacobus Mare^ senior, and the said Paul 
Jacobus Mare, junior, as co-principal debtors in solidvm by 
the said second mentioned contract marked B, though 
severally and respectively applied to, have neglected to pay 
the sum of £300, parcel of the said sum of £311 5^., for 
which sum of £300 they are liable under said contract 
marked B, wherefore the said Plaintiff in his said capacity 
and suing as aforesaid prays that the said J. L. Marais may 
be condemned to pay to the said Plaintiff in his said capacity 
the *sums aforesaid, amounting together to £322 12d., and 
that the said Paul Jstcobus Mare, senior, and Paul Jacobus 
Mare, junior, may be condemned to pay to the said Plaintiff 
in his said capacity, jointly and severally, the one of the two 
paying the other of them to be wholly discharged, and the 
said Jan Lodowyk Marais to be also discharged to the 
extent of the sum of the said two or either of them, paid the 
sum of £300, being parcel of the amount payable by the 
said Jan Lodowyk Marais by reason of the certain contract 
marked B, together with the interest a tempore morse, and 
that the said Plaintiff may have such further and other 
relief as to the Honourable Court shall seem meet, with 
<'^o{Bmt W.Porter. 

Fird Defendanfs Plea. 

The first Defendant, pleading for himself only, comes and 
defends the aforesaid action, and says that the said Plaintiff 
ought not to have or to maintain his aforesaid claim and 
demand as in the said declaration set forth, because the said 
Defendant saith, that he denies all and singular the allega- 
tions and matters of fact as by the said Plaintiff in his said 
declaration set forth, puts the Plaintiff to the proof thereof, 
and joins issue thereon and prays that the said claim and 
demand be dismissed with costs. 

And as and for a special plea, should his aforesaid plea 
not be sufficient, or the said Plaintiff succeed to prove his 
said allegation as aforesaid, then and in that case and not 
otherwise the said Defendant saith, that the said Plaintiff 
is not entitled to have and demand the said sum as aforesaid, 
because the said Defendant saith, that the penalties now 
sought to be recovered and which constitute the sum in the 
said declaration mentioned, have partly arisen from a visita- 

p 
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tion of God, viz. the severe horse-sickness which during the 
periods of the defaults complained of prevailed throughout 
the Colony, and more particularly in that part of the Colony 
in which the said Defendant had contracted to convey the 
mails as aforesaid, so much so that the horses whilst con- 
veying the mails dropped down dead in the road ; wherefore 
the said Defendant says that he is by law relieved from the 
penalties arising from default occasioned by such visitation 
from God. 

That the said default also partly arose from the very 
swollen state of the rivers, which for the conveyance of said 
mails he had to cross, and the want of means of crossing the 
same, and on which defaults so occasioned the said 'De- 
fendant by the said condition of his contract is relieved from 
the payment of penalties if he shall be proved by satisfactory 
certificates supported by further inquiry if deemed necessary. 

That of the causes as aforesaid of such defaults as aforesaid^ 
the said Defendant did when the same occurred transmit to 
the said Plaintiff satisfactory certificates, but of which no 
notice was taken by the said Plaintiff, or by any person 
representing his department or office, nor was any inquiry 
instituted whereof the said Defendant had any notice, but 
the said Plaintiff, disregarding the said certificates and the 
causes of such delays as aforesaid, proceeded to charge the 
said Defendant with penalties arising thereon and which the 
said Plaintiff by his contract had no right to do. 

Wherefore the said Defendant in the premises aforesaid 
tenders issue to the said Plaintiff and prays that the claim 
aforesaid be dismissed with costs. 

C. J. Beand. 

Second cmd Third Defendants' Pleas. 

The said second and third Defendants, by their attorney 
David Tennant, come and defend the action and say that the 
said Plaintiff ought not to have or to maintain his aforesaid 
claim and demand in his declaration thereof made, because 
the said second and third Defendants say that they deny all 
and singular the allegations and matters of fact therein set 
forth and alleged and join issue thereon, and pray that the 
case may be dismissed with costs. 

And as and for further plea in this behalf, should the said 
Plaintiff succeed in proving to the satisfaction of this Honour- 
able Courtthe several allegations in said declaration contained, 
then and in that case and not otherwise, the said second and 
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third Defendants say that the said Plaintiff is not entitled to 
have and demand from the said second and third Defendants 
the amount claimed ; firstly, because the said Plaintiff never 
at any time gave notice to the said second and third De- 
fendants, which he ouffht to have done, nor were the said 
second and third Defendants at any time during the existence 
of the said contract aware or had any knowle&e whatsoever 
of the failure during the time from August, 1855, to April, 
1856, as in the said declaration and in Schedule C. thereunto . 
annexed is alleged and complained of to have taken place, 
and for the penalties whereof payment is now sought from ihe 
said second and third Defendants ; secondly, because the said 
Plaintiff was bound by the said contract, after such fwling 
for three successive posts, to have called for a new contract 
or conveyance, or to have called upon the said second and 
third Defendants to take over the said contract or to have 
taken just steps and measures so as to prevent any further 
failure, none of which the said Plaintiff did ; thirdly, because 
by the contract the remuneration or pajrment under the said 
contract was to be paid by the said Plamtiff to the contractor 
the said first Defendant at the expiration of every month, 
and because at the expiration of every month the said 
Plaintiff was bound, having the money due to the first said 
Defendant in his hands, to have deducted therefrom the 
penalties or claim for failures during that month by said 
contractor the said first Defendant, and thus pay himself 
with the money due to the said first Defendant then in his 
the said Plaintiff's hands, which the said Plaintiff hath not 
done, but paid over the whole sum of such monthly re- 
muneration to the said first Defendant to the damage of the 
said second and third Defendants, contrarv to the intent 
and meaning -of the said contract, and without anv notice 
whatsoever to said second and third Defendants ; fourthly, 
because the penalties now sought to be recovered are exces- 
sive and exceed the true interest which the said Plaintiff 
had in the performance of the contract, and also because 
the said Plaintiff hath suffered no damage whatever from the 
failure aforesaid. 

Wherefore the said second and third Defendants tender 
issue, and pray that the said claim against them may be 
dismissed with costs. 

And as a further plea in this behalf, should the said 
second and third Defendants not succeed in maintaining the 
aforesaid pleas, then and in that case the said second and 

F 2 
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third Defendants say that the said Plaintiff as yet hath no 
action or right in law to demand from the said second and 
third Defendants the payment as aforesaid, because they 
say that they have not, as nntruly alleged in said declara- 
tion, renounced the benefit of the exce^on of exeusaionisy and 
that consequently, by law, the said Plaintiff ought and is 
obliged to excuss the said first Defendant as the principal 
debtor before he can in law make any claim or demand ftom 
the said second and third Defendants of any payment for said 
failures as aforesaid. 

And thereupon the said second and third Defendants join 
issue and pray that they be absolved from the instance with 
costs. 

C. J. Brand. 
Plaintiff's Beplication. 

And the said Plaintiff, as to the plea of the Defendants, 
Paul Jacobus Mare, senior, and Paul Jacobus Mare, junior, 
whereby they join issue with the said Plaintiff, doth the like. 

And as to the two pleas respectively by the said Defendants 
secondly and thirdly pleaded, the said Plaintiff denies all and 
sinffular every allegation of fact and conclusion of law in the 
said pleas contained, and joins issue generally with the said 
Defendants upon both and each of the said pleas. 

W. PORTBR. 



GEORGE DAVID BRUNETTE Plaintiff; 

AND 

THOMAS ARMSTRONG Defendant. 

Plaintiff's Declaration. 

Thomas Armstbono, the Defendant in this suit, has been 
summoned to answer George David Brunette, the Plaintiff, 
in an action of debt, and thereupon the said Plaintiff, by 
Cornelis Johannes Buissinn6 his attorney, complains and says : 
That the said Defendant heretofore, to wit, on or about the 
28th December, 1855, and in Cape Town, was indebted to the 
said Plaintiff in the sum of £31 4s. 2d. for commission and 
agency and cash advanced and work done and performed 
by the said Plaintiff for the said Defendant as his agent, at 
the request of the said Defendant, between the 15th day of 
Novemoer, and the 27th day of December, 1855, according 
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* 

to a bill of particulars hereunto annexed and marked A, 
which the Plaintiff prays may be considered as embodied in 
this declaration. 

Kind the Plaintiff further saith^ that the said Defendant 
although requested so to do hath not paid the same or any 
part thereof. 

Wherefore the said Plaintiff prays that the said Defendant 
may be condemned by the judgment of this Honourable Court 
to pay to the said Plaintiff the said sum of £31 4d. 2d. with 
the interest thereon a tempore morses and the costs of suit. 

W. Porter. 
Defendant's Plea. 

The said Defendant^ by bis attorney Gilles Johannes de 
Eorte, comes and defends this action and says that the said 
Plaintiff ought not to have or maintain his said claim in 
manner and form and to the extent as in his said declaration 
thereof set forth, because the said Defendant saith that he 
denies all and singular the allegations by the said Plaintiff 
in his said declaration thereof set forth. 

And the said Defendant further saith^ that he admits that 
the said Plaintiff did on behalf and for account of him the 
said Defendant incur certain expenses and make certain 
advances respecting the sale of certain landed property be- 
longing to said Defendant and which the said Defendant 
admits his liability to repay or refund to the said Plaintiff. 

And the said Defendant further saith, that the amount of 
such advances and disbursements amounts to £16 IBs. lOd. 
and no more, which said sum to pay to the said Plaintiff, the 
said Defendant on or about the 15th day of March last past 
offered and tendered, but which to ax^cept the said Plaintiff 
refused. 

And the said Defendant tenders to the said Plaintiffs ismie 
upon the premises and prays that the tender which the 
Defendant now again offers to pay to the said Plaintiff to wit, 
the suin of £16 16«. lOd., be declared sufficient, and Plaintiff 
condemned to accept the same in fall of his account annexed 
to his said declaration, and that his further claim beyond the 
£16 16«. lOd. be rejected and dismissed with costs. 

C. J. Brand. 

Plaintiffs Beplication. — General issue. 
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HENKY DKEW ; . . . . Plaintiff ; 

AND 

MAKIA ANNA GRAYSON, widow of the late) 
RICHARD THOMAS WOLFE, and ABRAHAM 
DENYSSEIJ, secretaey of the SOUTH AFRICAN 
ASSOCIATION FOR THE ADMINISTRATION!^ Defendants. 
AND SETTLEMENT OF ESTATES, executors 
testamentary of the estate of the late 
RICHARD THOMAS WOLFE 



Plaintiff's Declaration, 

The said Defendants in their aforesaid capacity are brought 
into Court to answer the said Plaintiff in an action of debt, 
and thereupon the said Plaintiff, by Thomas Jones Dickson 
his attorney, complains and says: 

For that whereas the deceased Richard Thomas Wolfe 
was indebted to the said Plaintiff in the sum of £95 11«. Id. 
for the care, diligence, and attendance by the said Plaintiff 
during the period of between the 17th day of January, 1848, 
and the 15th of September, 1854, performed and bestowed 
as a doctor of medicine, medical practitioner or surgeon, 
as such duly licensed to practise in this Colony, and at 
Wynberg in the Cape Division, in and about the visiting and 
attending upon the said Eichard Thomas Wolfe at his special 
instance and request at various times between the aforesaid 
period, and for medicine found and provided to and for the 
use of the said Richard Thomas Wolfe, as upon reference 
being had to the account hereunto annexed marked A will 
more fully appear, and which the said Plaintiff prays may be 
considered as embodied herein. 

And the said Plaintiff further saith that the said Defendants 
have been duly appointed executors testamentary by the said 
deceased Richard Thomas Wolfe of his estate and have been 
duly confirmed as such, and have in that capacity been called 
upon to pay to and satisfy the said Plaintiff for the said sum. 
ot £95 lis. Id., but which to do the said Defendants have 
jieglected and refused and still do refuse. 

Wherefore the said Plaintiff prays that the said Defendants 
may by judgment of this Honourable Court be condemned to 
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pay to the said Plaintiff the said sum of £95 lis. 7d. with 
the interest a tempore morse and costs of suit. 

C. J. Brand. 

Defendants* Plea. 

And the said Defendants, by Alexander Hutchinson their 
attorney, come and defend this action and deny all and 
singular every allegation of fact and conclusion of law in the 
declaration of the said Plaintiff contained, and join issue 
generally with the said Plaintiff and pray that his claim may 
be rejected with costs. 

And for a further plea (in case the plea aforesaid shoidd be 
adjudged insufficient to answer said action but not otherwise) 
the said Defendants say that the several supposed causes of 
action in the said declaration mentioned did not nor did any 
of them accrue to the said Plaintiff at any time within two 
years next before the commencement of this suit, and this 
they the said Defendants are ready to verify, wherefore they 
oppose the defence of prescription to the said action of the 
said Plaintiffs and pray that the said action may be rejected 
with costs. 

W- Porter. 
Plaintiff's Beplication. 

And the said Plaintiff for replication says, that as the said 
Defendants have joined issue with the said Plaintiff on the 
allegations in the said declaration made, he doth the like and 
persists in the said claim and demand as therein mentioned. 

And as and for replication to the said special plea 
secondly pleaded the said Plaintiff saith, that he denies all 
the allegations of fact and law as therein set forth. 

And the said Plaintiff further says, that even if the law of 
prescription of two years in said special plea set forth is 
correct, which the saia Plaintiff doth deny, that yet even then 
the term of prescription must be calculated not back from 
the day of the commencement of the suit, but from the day 
the demand for payment thereof was made, and this the said 
Plaintiff is ready to verify. Wherefore the said Plaintiff 
joins issue with the said Defendants on the premises and 
persists in his claim and demand. 

C. J. Brand. 
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LEVY :^aintipf; 

AND 

CALF AND Others • . . Defendants. 

Plaintiff's Declaration. 

Jonathan Calf, Nathan Lawton, William Whitta, and John 
Fisher Sewell, the Defendants in this suit, have been 
summoned to answer Joseph Levy the Plaintiff in this suit 
in an action of debt ; and thereupon the said Plaintiff, by 
John and Henry Reid his attorneys, complains : 

For that whereas the Defendants, on and before the 26th 
of September, 1856, were the joint owners of a certain ship 
or schooner called the Julia Maria^ that is to say, the said 
Jonathan Calf was the owner of ^ths shares thereof, and 
the said John Fisher Sewell of f^ths shares thereof. 

That on or about the 26th of September, 1856, he shipped 
on board the said schooner Julia Maria, which was then 
lying at anchor in Table Bay, certain goods, wares, and mer- 
chandise of great value, to wit, of the value of £1508 7$. Id. 
as by the account hereunto annexed, and which the Plaintiff 
prays may be considered as inserted herein, will more Mly 
appear, in order that the same should be conveyed to East 
London, upon the representation of the said Defendant John 
Fisher Sewell on behalf of himself and the other Defendants 
as part owners aforesaid, that the said vessel was seaworthy 
ana fit to perform the said voyage and was ready to receive 
and convey such goods, wares, and merchandise. 

That the said vessel was in truth unseaworthy and unfit to 
perform the said voyage, as the said Defendants knew, or 
ought to have been aware of, if they had used due care and 
management. 

That the said vessel after having received the said goods, 
wares, and merchandise on board, to wit, on or about the 30th 
day of September, 1856, and whilst still in Table Bay, 
foundered and became a wreck, whereby the Plaintiff's goods, 
wares, and merchandise became and were damaged and 
rendered unmerchantable. And the said goods, wares, and 
merchandise were afterwards removed from the said wreck, 
and, while so damaged as aforesaid, were sold for the sum of 
£756 7a. Id., as by the aforesaid account hereunto annexed 
will further appear. 

That he has offered and hereby offers to deduct such last 
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mentioned sum from the said sum of £1508 Us. Id. the 
yalue of the said goods, wares, and merchandise, if the said 
Defendants will pay him the balance remaining after such 
deduction, to wit, the sum of £752 4a. Od. for the damages 
and loss sustained by him by reason of the premises, x et 
the said Defendants, though often requested to pay such 
sum, haye wholly neglected and refused, and still neglect and 
refuse to do so. 

Wherefore the said Plaintiff prays that the said Defend- 
ants may be condemned by this Honourable Court jointly 
and seyerally to pay to him the said sum of £752 4a. with 
interest a tempore morse and costs of suit, or otherwise that 
the said Jonathan Calf, Nathan Lawton, and William 
Whitta may be condemned to pay each of them ^ths parts 
thereof and that the said John Fisher Sewell may be con- 
demned to pay the remaining f^-^l^^ parts. 

And that uie said Plaintiff may haye such further and 
other relief in the premises as to this Honourable Court 
shall seem meet and just. 

A. W. Cole. 

Defendants^ Plea. — General issue. 



THOMSON, WATSON, & CO PLAiNTirrs;. 

JLSD 

ANDERSON, SAXON, & CO Defendants. 

Plaintiffs' Declaration. 

The firm of Anderson, Saxton, & Co., the Defendants in 
this suit, haye been summoned to answer the firm of Thomson 
Watson, & Co., the Plaintiffs in this suit, in an action to compel 
the fulfilment by the said Defendants of the certain con- 
tract purchase and sale hereinafter mentioned, and there- 
upon the said Defendants, by J. & H. Eeid their attorneys, 
complain : 

Tnat they haye been for some time the agents in this 
Colony of the lessees of Wy lam's Steam Fuel Works in the 
county of Northumberland, England, and possessed forpur- 
poses of fuel of a certain quantity of Wylam's Patent Fuel. 

That the said Defendants, wno were the agents of the 
steam yessel the Dane, did on or about the 5th of Noyeni- 
ber, 1857, through the broker, Mr. J. L. Phillips, apply to 
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the said PlaintiiTs abont the purchase by the said Defendants 
from the said Plaintiffs of a quantity of the said patent fuel ; 
which patent fuel was stored at the wooden shed near the 
central wharf in Cape Town, and which patent fuel had, 
before then, been seen by, and was known to the said George 
Saxon, one of the said Defendants. 

That after some difference in regaj'd to the price of the 
said patent fuel, a sale was on the said 5th day of November, 
1857, completed between the said Plaintiffs and the said^ 
Defendants by means of a bought note and a sold note duly' 
signed and delivered by the broker aforesaid, which bought 
note delivered by the broker to the said Defendants on the 
said 5th day of November, 1857, corresponds m/uiatis TmUa/nr- 
dis with the sold note delivered by the said broker on the 
same day to the said Plaintiffs of which sold note the 
following is a copy : 

"Cape Town, November 5th, 1857. 
" Sold for account of Messieurs Thomson, Watson, & Co., 

To Messieurs Anderson, Saxon, & Co. 
About 200 tons (more or less) of patent fuel at the rate 
of 40s. per ton put alongside the Bane in Table Bay. 
Payment by bill at six ) (Signed) J. L. Phillips, 
months from delivery. \ Broker. 

Sellers to pay brokerage." 

That although they were at all times ready and willing, 
and tendered and offered to put the said 200 tons of patent 
fuel alongside the said Baney and in all other respects to 
fulfil upon their part the said contract of sale and purchase, 
yet that the said Defendants and the master of the said 
vessel would receive only a very small part of the said fuel, 
to wit, about ten tons thereof ; and refused and from thence 
hitherto have refused to receive or have any more of the 
said patent fuel, or to give their bill for the price thereof, 
or to make any payment whatever for the residue of the 
200 tons purchased as aforesaid. 

Wherefore the Plaintiffs pray that Defendants may be 
condemned to fulfil the said contract, and to deliver to the 
said Plaintiff their promissory note drawn at six months 
from the expiration of a reasonable time after the said 5th 
day of November, 1^57, for the delivery of the said 200 
tons, for £400 ; the Plaintiffs again tendering and offering 
to put the residue of the said 200 tons alongside any vessel 
in Table Bay which the said Defendants may direct, or to 
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deliver the same to the said Defendants in any other and 
more convenient way, and that the said Plaintiffs may have 
such further and other relief as to this Honourable Court 
shall seem meet, with costs of suit. 

* W. Porter. 

Defendants^ Pleas, 

1st. General issue. 

And for a further plea in this behalf (should the plea 
above pleaded be insufficient for the defence of this action, 
but not otherwise,) the said Defendants say that on or about 
the said 5th day of November, 1857, it was agreed between 
the Plaintiffs and Defendants that the Defendants should 
try the said patent fuel, and if they approved of it, they 
the Defendants would purchase from the Plaintiffs 200 tons 
of the said patent fael at the price mentioned in the 
declaration. 

That on or about the 11th day of November, 1857, the 
Plaintiffs sent ten tons of the said fuel for trial as aforesaid 
on board the said steamship, the Bane. 

That they used part of the said ten tons for trial, and 
found the said patent fuel unsuited for the purpose for 
which it was required. 

That afterwards, to wit, on the — day of November, 1857, 
they informed the Plaintiffs of the result of the said trial, 
and refused to take any more of the said patent fuel. 

That they always have been and still are ready and 
willing, and hereby offer and tender to pay the Plaintiffs 
the sum of £20 for the aforesaid ten tons of patent fuel, 
and this the Defendants are ready to verify; wherefore 
they pray judgment with costs. 

And for a further plea in this behalf (should both pleas 
above pleaded be insufficient, but not otherwise) the Defend- 
ants say that the Plaintiffs at the time of the said alleged 
sale warranted the said patent fuel to be of good quality 
and suited for the said steamship Dane, 

That the said patent fuel was not of good quality but bad, 
unmerchantable, and unsuitable for the aforesaid purpose, 
and this the Defendants are ready to verify ; wherefore the 
Defendants pray judgment with costs of suit. 

J. H. Brand. 

Plaintiffs^ Beplication. — General denial. 
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LOUW Plaiktifp; 

AND 

MALAN Defendant. 

Plaintiff's Declaration, 

Daniel Benjamin Malan, the Defendant in this suit, has 
been summoned to answer Hendrik Albertus Louw, the 
Plaintiff in this suit, in an action to enforce the certain con- 
tract of sale hereinafter mentioned; and thereupon the 
said Plaintiff, by de Korte his attorney, complains : 

For that whereas heretofore, to wit, on the 26th day of 
May, 1857, and at Klein-Drakenstein, in the division of the 
Paarl, the said Plaintiff, by the auctioneer, the late Georg 
Louis Steytler, since deceased, put up to public sale a 
certain part or portion of his farm or place, ^'Dekker's 
Valley," situated m Hein-Drakenstein aforesaid. 

That in reference to the said sale, and the terms and con- 
ditions thereof, beside and above the usual printed con- 
ditions of sale, customarily used in sales of landed property, 
the said Plaintiff, in order to preeerve of value the residue of 
his said farm or place, which he was to rfetain as his own 
property, framed in writing and delivered to the said 
auctioneer, previous to the said sale, to be by him read 
out as one of the conditions of the said sale, a certain 
special condition, written in the Dutch language, which 
was in substance and effect in English as follows, that is to 
say: 

" That the watercourse running on the land to be sold 
" shall remain free and unobstructed after the leading hours 
" shall be over ; that the present and future proprietors of 
"the land hereby offerea for sale shall be bound and 
"obliged to allow the night water, to which Hendrik A. 
" Louw, is entitled, to wit, out of the Paul's Eiver, to run 
" unobstructed every day from 6 p.m. to 6 a.m. on the follow- 
" ing day ; that the present and future proprietors of the 
"land hereby offered i'or sale, shall also allow the oozing 
" and drain water (Zugt en Afloop water) coming from the 
" place at present belonging to Joshua Malherbe to run free 
" and unobstructed, and shall have the right of grazing on 
** the quit-rent land situated to the eastward, and shall 
" allow a thoroughfare as heretofore to the same." 

That at the said sale and before the biddings thereat 
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began, the said auctioneer read ont to the bystanders the 

Srinted conditions of sale^ and also the written special con- 
ition of sale aforesaid, after which the said Defendant 
became, and was duly declared to be, the purchaser of the 
said -psxt or portion of the farm or place aforesaid then 
offered for sale, for the price or sum of £875. 

That after the said Defendant had so become, and been 
declared to be, the purchaser as aforesaid, he, together with 
certain other persons as his sureties, signed the printed con- 
ditions, but, from inadvertence, or because it was not deemed 
necessary, he was not requested to sign, and did not sign 
the separate special condition already set forth. 

That he hath, according to those of the terms and con- 
ditions of the sale regarding which terms and conditions 
there is no dispute between the said Plaintiff and the said 
Defendant, requested the said Defendant to receive transfer 
of the said part or portion of the farm or place aforesaid, 
and to pay or settle for the purchase-money thereof accord- 
ing to the said conditions, — but that the said Defendant 
refuses to receive transfer or to pay the purchase-money 
unless the special condition aforesaid be struck out or 
omitted from the transfer and wholly abandoned and given 
up by the said Plaintiff. 

And the said Plaintiff submits to this Honourable Court 
that the sale to the said Defendant was complete when the 
said part or portion of the said farm or place was declared 
to be his b^ the auctioneer aforesaid, and that the sub- 
sequent siming of the i>rinted conditions of sale was not 
necessary for the completion of the said sale, but for other 
purposes, whilst the said Plaintiff further submits to this 
Honourable Court that, even if the signing of the con- 
ditions were the completion of a sale not previously com- 
pleted, yet that the mistake or inadvertence through which, 
as the said Plaintiff avers, the said auctioneer omitted to 
require the said Defendant to sign the said special condition, 
was a mistake or inadvertence against which the said 
Plaintiff is entitled to be relieved, so that the said Defend- 
ant shall not take advantage thereof, to the great loss and 
injury of the said Plaintiff. 

Therefore the said Plaintiff prays that it may be adjudged 
by this Honourable Court that the said special condition is 
a condition of sale obligatory upon the said Defendant, and 
that the said Defendant in taking transfer is bound to give 
effect to the said condition amongst the rest, and that he. 
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the said Defendant, do pay the said «um of £875, with 
interest thereon from the 26th day of May, 1857, and that 
the said Plaintiff may have such further and other relief as 
to this Honourable dourt will seem meet, with costs of suit. 
He the said Plaintiff tendering and offering, as he has 
already tendered and offered transfer of the property so 
purchased as aforesaid. 

W. Porter. 
Defendant's Pleas. 

And the said Defendant, by J. C. Berrange his attorney, 
comes and defends this action, and says that the said Plain- 
tiff ought not to have and maintain his claim and demand in 
manner and form as set forth and demanded in his said 
declaration, because the said Defendant saith, that admitting, 
as he doth hereby admit, the purchase by him of a certam 
part or portion of the farm, Dekker's Valley, at a public 
sale, as in said declaration described, for the sum of £875, 
he denies all and every other allegation or matter of fact 
or inference of law therein set forth or alleged. 

That he was ever ready and willing to receive transfer of 
said part or portion of Dekker's Valley aforesaid, and for 
that purpose tendered payment of the amount of purchase 
aforesaid, before the present action was brought, but that 
the said Defendant declined and refused to receive the 
transfer as then tendered by the said Plaintiff with the 
special conditions as set forth and described in said declara- 
tion, but that the said Defendant is ready and willing to 
receive such transfer according to the conditions as con- 
tained in the printed conditions of sale published on the day 
of sale and subscribed by the said Defendant alter he had 
become the purchaser of the property aforesaid, which said 
conditions of sale are hereunto annexed, and the said Defend- 
ant prays may be considered as inserted herein, and with a 
further special condition that the said Defendant shall allow 
the night water to run during leading hours unobstructed, 
and shall also allow the Plaintiff as proprietor of lot No. 2, 
for that purpose to keep the watercourse clean, which said 
tender the said Defendant now again makes, if the said 
Plaintiff will accept the same. 

Wherefore the said Defendant tenders issue to the Plain- 
tiff on the premises, and prays that Defendant's said tender 
be declared sufficient, and the Plaintiff condemned to 
accept the same and pay the costs of suit. 

* C. J. Brand. 
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Plaintiff's Beplication. 

Gr^ieral denial, save and except in so far as the said 
Defendant admits any of the averments in the Plaintiff's 
declaration contained. 



LOUW . Plaintipp; 

AND 

HILL Defei^dant. 

Plaintiff's Declaration. 

John Montgomeby Hill, the Defendant in this suit, has 
been summoned to answer Michiel Joseph Louw, the Plaintiff 
in this suit, in an action for transfer and conveyance of landed 
property, and thereupon the said Plaintiff, by J. H. Hofmeyer 
iiis attorney, complams : 

For that whereas heretofore, to wit, on or about the 5th day 
of September, 1854, a public sale was held at the instance of 
the said Defendant, of a certain plot of ground with a 
dwelling-house and stables erected thereon, situate in Buiten- 
kant Street, in Cape Town, now marked No. 5. 

That at the said sale so held as aforesaid he, the said 
Plaintiff, became the purchaser of the said plot of ground with 
the said dwelling-house and stables erected thereon for the 
sum of £1376, at which the said was sold to him. 

That of the said sum of £1376 a sum of £476 and all 
interest due on the said purchase price has been paid to the 
said Defendant by and on behalf of the said Plaintiff in 
cash. 

That the said Defendant being indebted to the Master of 
the Supreme Court, as administering the Guardian's Fund, 
in the sum of £900, he, the said Plaintiff, at the instance and 
request of the said Defendant and with the consent of the. 
said Master, took over and became responsible for the 
payment of the said debt, specially hypothecating the said 
plot of ground with the buildings thereon as a security for 
the same, as per the deed of hypothecation, copy of which is 
hereto annexed, and which the said Plaintiff prays may be 
considered as herein inserted, reference being thereunto had 
will more fully appear. 

That upon the payment of the said sum of £476, and of 
the interest as aforesaid, and taking over the debt of the said 
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Defendant for the sum of £900, the whole of the said purchase 
amount has been fully paid and satisfied, and that therefore 
the said Defendant became bound and liable to give to the 
said Plaintiff a legal transfer and eonveyance of the said 
plot of .ground with the buildings erected thereon, yet the 
said Defendant, well knowing the premises, hath hitherto 
refused and neglected and stifl refuses and neglects to give 
such transfer and conveyance as aforesaid, although often 
requested so to do. 

Wherefore an action hath accrued to the said Plaintiff to 
have and demand from the said Defendant the transfer and 
conveyance of the said plot of ground with the dwelling- 
house and stables erected thereon, according to the laws of 
this Colony, which the said Plaintiff prays the said Defend- 
ant may by this Honourable Court be adjudged to give and 
to pay the costs of this suit. 

P. J. Denyssen. 
Defendant's Plea. 

And the said Defendant, by Eeid and Nephew his attorneys, 
comes and defends this action, and admitting, as he doth 
admit, the sale and purchase in the said declaration mentioned, 
he denies that the said Plaintiff has, or that any one on 
behalf of the said Plaintiff has paid or satisfied to the said 
Defendant the price or purchase-money of £1376 with lawful 
interest thereon, as by the said Plaintiff alleged, and the said 
Defendant puts the said Plaintiff to the proof of such payment 
or satisfaction, and tenders and offers, as he has at all times 
tendered and offered, to give transfer to the said Plaintiff 
upon being paid or satisfied in full the price or purchase 
money aforesaid, with such lawful interest as may be due 
thereon. 

W. Pouter. 



SAUNDERS , . . . . Plaintiff; 

AND 

SAUNDERS, EXECUTRIX TESTAMEKTAsr OF SAUNDERS Defendant. 

Plaintiff's Declaration 

Robert Saunders, the Plaintiff in this suit, by G. J. de 
Korte his attorney, complains of Jean Saunders, in her 
capacity as the widow and executrix of the last will and 
testament, and as such administering th6 estate of John 
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Saunders deceased, the Defendant in this suit, who has been 
summoned to answer the said Plaintiff in an action of debt 

For that whereas the said John Saunders, heretofore, to 
wit, in his lifetime, was indebted to the said Plaintiff in the 
sum of £247 6s. S^d. of lawful money, as the balance of an 
account for money paid, laid out, and expended, and for cash 
lent and advanced by the said Plaintiff to the said John 
Saunders in his lifetime, on his account and behoof, and at 
his instance, and, to wit, between the 1st day of January, 
1839, and the 30th of April, 1852, and for certain interest 
due and payable thereon severally (as ner an account here- 
unto annexed, and which the Plaintin prays may be con- 
sidered as herein inserted), yet the said John Saunders, in 
his lifetime, and the said Defendant in her capacity as 
aforesaid, well knowing: the premises, have not, nor has either 
of them, paid the said sum of £247 Sa. S^d., or any part 
thereof, although often reauested so to do, wherefore an 
action hath accrued to saia Plaintiff to have and demand 
from the said Defendant in her capacity as aforesaid the said 
sum of £247 6s. 'i^d., together with interest thereon a tempore 
morse, which the said Plaintiff prays the said Defendant may 
be adjudged by this Honourable Court to pay to the said 
Plaintiff, together with the costs of suit. 

P. J. Dbnyssen. 

Plea. — General issue, and claim in re-convention. 



LOUW Plaintiff; 

AND 

ENSLIN . . V Defendant. 

Plaintiff's Declaration. 

H. G. F. Enslin, the Defendant in this suit, has been sum- 
moned to answer A. J. Louw, J. W. son, the Plaintiff in this 
suit, in an action to have a certain right of certain water 
declared, and for other purposes, and thereupon the said 
Plaintiff, by J. Hofmeyer his attorney, complains : 

For that whereas he, the said Plaintiff, is the proprietor of 
^ certain farm or place called Laborie and Picardie, situate at 
the Paarl in the division of the Paarl, adjoining which farm 
or place of the said Plaintiff is the farm or place called 
-Concordie, whereof the said Defendant owns a part portion. 

That at a time now long passed, to wit, in the year 1728, 

Q 
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when Laborie and Pioardie was owned by one Tsaac de 
Yilliers, and Concordie was owned by one David Leveka!, 
disputes arose regarding the respective rights of the said 
farms or places to the water then and still issuing from the 
Paarl mountains, by and through the ravine Yledennuiskloot 
whereupon the then Governor and Council of this Colony 
declared and established, to wit, on the 29th of January in 
the said year 1728, the rights of the said two farms or places 
to the said water, by resolving and directing that the owner 
of Laborie and Picardie should have the use of the said water 
for three days in each week, and that the owner of Concordie 
should have the use of the said water for four days in each 
week. 

That from the said year 1728, down to the very late period 
to be hereafter mentioned, the usage of the said farms or 
places respectively, and of all persons for the time being 
owning them and either of them, or any part of either of them, 
was such that the owner for the time being of Laborie and 
Picardie took and engaged the said water from Thursday 
morning till Sunday morning, and that the owner or owners 
of Concordie took and engaged the said water from Sunday 
morning till Thursday morning, and that the said water was 
turned away from that one of the said two places which had 
had its turn and turned on to that one of the two places 
which became entitled to its turn at daybreak in the appointed 
morning, and not at any other or later time, so that at day- 
break upon every Thursday the said water was turned to or 
towards Laborie and Picardie, and at daybreak on Sunday 
morning the said water was turned to or towards Concordie. 

That the said Defendant became the owner of a certain 
part or portion of the farm or place Concordie in the year 
1854, and that by some arrangement between the owners of 
Concordie regarding the distribution amongst them of the 
water to which the said place is entitled, the said Defendant 
is the person who makes use of the said water down to and at 
the time on Thursday morning, when it should of right be 
turned off from Concordie and turned on to Labone and 
Picardie. 

That although one David Francois Marais, who as own^ 
of a certain other part of Concordie is the person who on 
Sunday morning takes the said water from Laborie and Pi- 
cardie, invariably turns the said water away from Laborie 
and Picardie and on to Concordie at daybreak, as of right 
and by long usage he is entitled to do^ yet the s£dd De- 
fendant has of late, to wit, within the last one or two years, 
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denied that the said Plaintiff, as owner of Laborie and Picardie, 
is entitled to tnm the said water away from Oonoordie and 
on to Laborie and Picardie at daybreak upon Thursday morn- 
ing, or at any time before six o clock, and has by force pre- 
vented the said Plaintiff and his servants from taming the 
said water earlier away. 

Whereby the said farm or place of the said Plaintiff will 
be deprived of about two hours' use of water in every week, 
a deprivation which at certain seasons of the year would be 
of serious detriment to the vines and crops of the said 
Plaintiff growing upon the said farm or place. 

That the acts of the said Defendant in so denying and dis- 
turbing the right of the said Plaintiff to receive the water 
aforesaid at daybreak on every Thursday morning are con- 
trary to prescriptive usa^e and without any warranty of law ; 
wherefore the said Plaintiff prays that it may be declared by 
the judgment of this Honourable Court that the said Plaintiff, 
as the owner of the said farm or place, Laborie and Picardie, 
is entitled to the use of the water hereinbefore described, 
from daybreak on Thursday morning till daybreak on Sunday 
morning, and that the said Defendant may be restrained by 
perpetual interdict from disturbing the said Plaintiff in the 
exercise of his said right, and that the said Plaintiff may 
have such further and other relief as to this Honourable Court 
shall seem meet, with costs of suit. 

W. POBTER. 

Defendant's Plea. 

And the said Defendant, by Eeid & Co. his attorneys, 
comes into Court and defends the action brought against him 
by the said Plaintiff, and pleads first general issue. 

And as and for a furtner plea in his behalf (should the 
Plaintiff succeed in proving his said declaration, but not other- 
wise) the said Defendant saith, that the Plaintiff ought not to 
have and maintain any right of action ttgainst him, the said 
Defendant, because he saith that, long before the committing 
of the grievances in the said declaration alleged, to wit, on or 
about the 10th of March, 1843, and at the Paarl, a public 
sale was held of that portion of the place or farm, Concordie, 
now owned by the said Defendant as in the said declaration 
is set forth. 

That at such sale as aforesaid there were present, amongst 
others, the said Plaintiff and the said Defendant, when, in 
their hearing, certain conditions, commonly called the con- 
ditions of sale, were publicly and audibly read and published, 

G 2 
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as the conditions upon which the said portion of the said 
ferm or place, Concordie, was then to be offered for sale. 

That by the same conditions it was, amongst others, stipu- 
lated, in so far as the supply of water to which the said por- 
tion of the said farm or place, Concordie, was concerned, that 
the purchaser shall have the right to the full stream of water 
from Wednesday afternoon at two o'clock till Thursday morn- 
ing, that is, sixteen full hours in each week, as by the said 
conditions, copy of which is hereunto annexed, and which the 
said DefendMit prays may be considered herein embodied, 
reference being thereunto had, will more fully appear. 

But neither the said Plaintiff nor any other person on his 
behalf objected to the said conditions above set forth, but 
fuUy acquiesced and ratified the same. 

That he, the said Defendant, having thereupon become the 
purchaser of the said portion of the said farm or place, Con- 
cordie, the said Plaintiff is now barred from having and main- 
taining any right of action ap:ainst him, wherefore he prays 
the judgment of this Honourable Court with the costs of suit 

P. J. Dentssen. 

Plaintiffs Beplication, — General issue. 



DU TOIT Plaiktifp; 

AND 

VAN DER SPUY .......... Defendant. 

Plaintiff's Decla/ration. 

The Defendant is brought into Court to answer the Plaintiff 
in an action for damages, and thereupon the said Plaintiff, by 
Fairbridge, Hull, & Meintjes, his attorneys, comes and com- 
plains and says : 

That he, the said Plaintiff, is a farmer and proprietor of the 
farm called " Lustigan," situate in the field cometcy of Klein 
Drakenstein in the division of the Paarl, and that the said 
Defendant resides, and is the proprietor of the farm Harte- 
beeste Kraal, adjoining the said Plaintiff's farm, Lustigan. 

That the said Defendant did on the 1st day of May last, set 
fire, or caused to be set, to certain part of the said Defendant's 
lands, and which fire either through negligence on the part 
of the said Defendant, to properly extinguish the same, or 
from other want of precaution on the part of the said De- 
fendant, remained alive during the 2nd and 3rd days of May, 
and broke out afresh on the 4th, and came over to the lands 
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of the said Flaintiffy and did great damage to the said Plain- 
tifiTs property, and other injury to the valQe of £400, which 
damage being so sustained by the said Plaintiff iJirough 
the aict of the said Defendant, or by his order or direction, 
he the said Defendant on demand made refused to pay. 

That when he the said Defendant did so set fire, or caused 
the same to be done, he did so without giving the said 
Plaintiff any notice of his intention so to do, and without 
taking any precaution both as to time and state of the 
weather, when so setting fire, or without carefully watching 
both the fire and its progress and spreading, but acting 
negligently therein, whereby the said damage hath been 
occasioned by the said Defendant, he hath become liable to 
make good and pay the sum of £400 to the said Plaintiff, 
but which he refuses to do. 

Wherefore the said Plaintiff pravs the judgment of this 
Honourable Court, that the said Defendant be condemned to 

Eiy the said sum of £400 and costs of suit, or that this 
onourable C!ourt will grant such other relief as the justice of 
the case may seem to require. 

^ C. J. BiEtAND. 

P. J. D£NYS8EN. 

I)efendani*8 Plea. — General denial. 



H. J. KOCK Pladttipp ; 

AND 

W. G. WALTON Defendant. 

Plaintiff's Declaration. 

William Geobge Walton, the Defendant in this suit, has 
been summoned to answer Hendrick Johannes Kock, the 
Plaintiff in this suit, in an action to compel the performance 
of the certain contract hereinafter mentioned, or otherwise to 
obtain damages for the non-performance thereof, and there- 
upon the said Plaintiff, by J. & H. Eeid his attorneys, 
complains: , 

For that whereas heretofore, to wit, on the 11th day of De- 
cember, 1856, and near Victoria, in the division of Beaufort, 
the said Defendant, in consideration that the said Plaintiff 
would cede, assign, and make over to the said Defendant, in 
order that he, the said Defendant^ might become the proprietor 
thereof, 50 certificates of shares in the joint stock company 
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or co-partnership trading as bankers at Beaufort/ nnder the 
style of the Beaufort Bank, and that the said Plaintiff would 
also pay to the said Defendant the sum of £10 in cash, he> 
the saia Defendaut, promised and undertook to deliver to the 
said Plaintiff, in exchange or return for the said shares and 
cash, 400 ewes of the breed and description known as merino 
and valued at 128. each. 

That relying upon the said promise and undertaking of the 
said Defendant, he, the said Plaintiff, to wit, upon the said 11th 
of December, 1856, did cede, assign, and make over to the 
said Defendant, 50 certificate shares in the bank aforesaid, 
which the said Defendant still retains ; but although the said 
Plaintiff so delivered the said shares, and although he has 
already fulfilled, or is now ready to fulfil, all and singular 
every other condition by him to be performed, yet the said 
Defendant, although duly requested, hath failed and neg- 
lected to deliver to the said Plaintiff the 400 merino ewes 
by him to be delivered. 

Wherefore the said Plaintiff prays that the said Defendant 
may be condemned to deliver to the said Plaintiff 400 merino 
ewes of feir and ordinary marketable quality, in reference to 
the price aforesaid put upon the ewes to be delivered by 
the said Defendant to the said Plaintiff, or otherwise that 
the said Defendant, who has received as aforesaid the 50 
shares aforesaid, may be condemned to pay to the said 
Plaintiff, as and for his damages sustained hy the breach of 
the said Defendant of the contract aforesaid, the sum of 
£250, and further that the said Defendant may be condemned 
to pay the costs of this suit. W. Porter. 

Defendant's Plea. 

The Defendant, by his attorneys, ^airbridge, Hull, & 
Meintjes, comes and defends this action, and sa.ys the said 
Plaintiff ought not to have or maintain his aforesaid action 
thereof, because the said Defendant saith, that admitting as 
he doth admit the agreement of exchange of 50 Beaufort 
Bank shares for 400 merino sheep, and the receipt by the 
said Defendant of the said 50 bank shares, as in the said 
declaration thereof set forth, yet the said Defendant saith, 
that at the time of the agreement aforesaid, it was agreed, 
between the said Plaintiff and the said Defendant that the 
said 400 ewes were to be picked by the said Plaintiff out of the 
flock of sheep then possessed by the said Defendant, and 
which flock of sheep the said Plaintiff had frequently seen 
before the final agreement aforesaid. 
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That the said Defendant hath offered and still offerer to 
the said Plaintiff to pick out of the said flock as aforesaid, 
the said 400 ewes as aforesaid, but which the said Plaintiff 
hath declined and still refuses to, claiming and demanding 
a different sort of merino ewes than what as aforesaid was 
agreed upon. 

Wherefore the said Defendant saith that he still offers 
and hereby tenders to the said Plaintiff to pick out of his, the 
said Defendant's flock, such 400 ewes as aforesaid, and which 
tender the said Defendant prays may be declared by judg- 
ment of this Honourable Court to be sufficient, and the Plaintiff 
be condemned to-accept the same, and to pay the costs of 
8uit C. J. Brand. 

Befendard's Beplication, — General issue. 



TRUSTEES OF NYHOFF Plaintiffs; 

AND 

D. C. LESAR Defendant. 

Plaintiff's Dedaration. 

Defendant in this suit has been summoned to answer 
Plaintiffs in this suit in an action to set aside an undue pre- 
ference, or otherwise in an action of debt ; and thereupon the 
said Plaintiffs, by David Tennant, their attorney, complain : 

For that whereas heretofore, to wit, on the 10th day of 
March, 1858, the said Hendrick Johannes Marthinus Nyhoff 
surrendere<d his estate as insolvent, and that afterwards, to wit, 
on the 8th day of April, 1858, the said Plaintiffs were by an 
order of this Honourable Court confirmed as trustees of the 
said insolvent estate. 

That heretofore, and before the surrender of the estate as 
insolvent, to wit, on the 27th day of February, 1858, and at 
Cape Town, the said H. J. M. Nyhoff did alienate, transfer, 
and deliver to the said Defendant, who was then and there 
a creditor of the said Nyhoff, certain moveable property to 
the value of £286 Is. 65., of which the particulars are set 
forth in the schedule marked A. annexed to this declaration, 
and which the said Plaintiffs pray may be considered as 
inserted herein. 

That, upon the said 27th day of February, 1858, the said 
Nyhoff did alienate and transfer to the said Defendant, being 
such a creditor as aforesaid a certain erf, or piece of land, 
the property of the said Nyhoff, situate in £.rabbe Steeg, in 
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Cape Town, of the value of £125, but subject m the hands of 
the said Nyhoff to a certain mortgage for £70 taken over by 
the said Defendant. 

That when the said Nyhoff made the alienations, transfers, 
and deliveries aforesaid, he contemplated the surrender of 
his estate as insolvent, and intended to prefer the said 
Defendant before his other creditors, by enabling the said 
Defendaat to compensate or set off against the value of the pro- 
perty so alienated, transferred, and delivered an equal amount 
of the debt due by the said Nyhoff to the said Defendant. 

Wherefore the said Plaintiffs say that an action hath 
accrued to them under and by virtue of the 84th section of 
the Ord. No. (5, 1843, to have the said alienations, transfiars, 
and deliveries declared to be an undue preference and null 
and void. 

And the said Plaintiffs pray that the same may be 
declared to be an undue preference accordingly, and that 
the said Defendant may be adjudged to restore and deliver 
to the said Plaintiffs, in their said capacity, all and singular 
the moveable property aforesaid, or otherwise to pay to the 
said Plaintiffs m their said capsicity the sum of £286 78. 6d.y 
and also that the said Defendant may be adjudged to 
re-transfer to the said Plaintiffs in their said capacity, 
the said erf or piece of land (the said Plaintiffs hereby 
offering to settle with or satisfy the mortgagee entitled to 
the mortgage of £70 taken over by the said Defendant) or 
otherwise to pay to the said Plaintiffs in their said capacity 
the sum of £55 as the balance or sum due to the said 
Plaintiffs in their said capacity in respect of the alienation 
and transfer of the said fixed property, and that the said 
Plaintiffs in their said capacity may have such further and 
other relief as to this Honourable Court shall seem meet» 
with costs of suit. W. Porteb. 

BefendanPs Plea. — General denial. 



THOMAS NAYLOR Plaintiff; 

• AND 

JAN HENDRICK MUNNICK Defendant. 

Plaintiff *8 Declaration. 

The Defendant in this suit has been summoned to answer 
the Plaintiff in this suit in an action to recover the certain 
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damages hereiDafter menitioned; and thereupon the said 
Plaintiff, by Alexand^ Hutchinson, his attorney, complains : 

For that whereas heretofore, to wit, on the 27th day of 
November, 1856, and at Gape Town, one James Henry Butcher, 
trading at Cape Town, under the style and firm of James H. 
Batcher & Co., acting as the agent or mandatory of the said 
Plaintiff, and by the orders and directions of the said Plaintiff, 
did deliver or cause to be delivered to the said Defendant, who 
was then contr^tor with the Government of this Colony for 
the conveyance of mails between Cape Town and Beaufort 
West, and who, in connection with the conveyance of the said 
mails exercised the calling or function of a common carrier, 
a certain parcel containing goods and merchandise obtained 
by the said J. H Butcher, as such agent or mandatory as 
aforesaid, for account of the said Plaintiff, and which parcel 
w€U3 directed or addressed to the said Plaintiff by the name of 
Thomas Naylor, Nieuwveld, Beaufort West, to be by the said 
Defendant carried to Beaufort West aforesaid, for certain hire 
or reward to be paid by the said J. H. Butcher as such agent 
or mandatory to the said Defendant. 

That although the said Defendant received the said parcel 
to be by him carried in and by his mail-cart, and although 
he, the said Defendant, was bound to exercise as such carrier 
due care and diligence in and about the carrying and con- 
veying of the said parcel, yet he, the said Defendant, by 
himself or his servants, took such little and bad care of the 
said parcel that it never reached Beaufort West aforesaid, 
but became and was wholly lost to the said Plaintiff. 

That by reason of the loss of the said parcel as aforesaid, 
he has sustained damage to the extent of £50, which said 
sum (X £50 he prays that the said Defendant may be 
condemned to pay to the said Plaintiff, with interest a 
tempore morte, together with costs of suit. 

W. POETER. 

Defenda/rU^s Pleas. 

1. G-eneral issue. 

2. That the said Plaintiff ought not to have and maintain 
any right of action against him because he saith that long 
before the said alleged delivery to the said Defendant of the 
said parcel of goods and merchandise, and lon^ before the said 
iJleged loss thereof, to wit, on or about the 2nd day of August, 
1856, the said Defendant did publish in a certain newspaper 
called the Gape Mercantile Advertiser, notice intimating to 
the public that he would not be responsible for the safe 
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custody or delirery of any parcel or package of goods or 
merchandise sent by the conveyance for the transport of 
mails from the city of Cape Town to Beaufort West, but that 
such parcel or package would be conveyed at the risk and 
responsibility of the owner <rf such parcel or package only, 
of which the said Plaintiff then had notice through his agent 
or mandatory, and this the said Defendant is ready to verify. 
Wherefore he prays the judgment of this Honourable Court 
if the Plaintiff ought to have and maintain any right of 
action against him, and the costs of suit 

P. J. Denyssen. 

Flainliff's Beplieation. — General. 



A. BRINK, D. SON .... Plaintiff ; 

AND 

JACOBUS ESTERHUYSE Defendant. 

Plaintiffs'' Declaration ami Claim. 

Defendant has been summoned to answer Plaintiff in an 
action for debt; and thereupon the said Plaintiff, by J, 
Hofmeyer his attorney, complains : 

For that whereas heretofore, to wit^ on the 30th day of 
October, 18Ji9, one J. H. Snyman made his certain bill of 
exchange in writing, and thereby required the said Defendant 
to pay to the said Plaintiff the sum of 4000 rds. currency, or 
£300, three months after the date thereof, which period has 
elapsed, and the said Defendant then accepted the same, and 
promised tho Plaintiff to pay the same according to the tenor 
and effect thereof, and whereas also subsequently, to wit, 
on the 8th day of February, 1840, the said J. H. Snyman, 
made his certain other bill of exchange in writing, and 
thereby required the said Defendant to pay to the said 
Plaintiff the sum of 5000 rds. currency, or £375, three 
months after the date thereof, which period hath also elapsed, 
and the said Defendant then accepted the same, according to 
the tenor and effect thereof and his said acceptance thereof, 
yet the said Defendant, well knowing the premises, hath not 
paid the said several sums of money or any part thereof, but 
bath hitherto totally failed, although often requested so to do. 
Wherefore an action has accrued to the said Plaintiff to 
demand payment of the said several sums of money 
amounting to the sum of 9000 rds. currency, or £675, with 
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interest from the date of payment, wKich the said Plaintiff 
prays the said Defendant may be adjudged by this Honour- 
able Court to pay to him the said PlaintiflT, with the costs of 
suit 

P. J. Denyssen. 
Defendants Pha. 

The said Plaintiff ought not to have or maintain this 
action, because the said Defendant says that after the making 
of the bills of exchange in the declaration of the said Plaintiff 
mentioned, to wit, on the 1st day of May, 1840, the said De- 
fendant duly surrendered his estate as insolvent, within the 
true intent and meaning of the Ordinance then in force in this 
Colony concerning insolvents, to wit, the Ordinance No. 64, 
and that the alleged causes of action in the said declaration 
mentioned, and each of tbem, accrued to the said Plaintiff 
before he, the said Defendant, so became insolvent. 

Wherefore the said Defendant prays that the claim of the 
said Plaintiff may be rejected, with costs. 

W. PORTEB. 

Pladntiff's Beplioation. 

And the said Plaintiff, as to the plea of the said Defendant 
by him above pleaded saith that, notwithstanding any thing 
in the said pjea contained, the said Plaintiff ought not to be 
debarred from having and maintaining his action against 
him because, be saith, that though true it is that the said 
Defendant surrendered his estate as insolvent, at or about the 
time in the said plea set forth, nevertheless, for replication 
in this behalf, the said Plaintiff saith, that the said Defendant 
could only be released or discharged from the payment of 
the said promissory notes by a certificate duly obtained, as 
by the provisions of the Ordinance No. 64 is required. 

That though it is true that the said Defendant did apply 
for and did detain a certificate, nevertheless the said certifi- 
cate so obtained is null and void, because the said Plaintiff 
saith that the said Defendant was fully cognisant and well 
knew at the time of his said surrender, that a promissory 
note, due by him to one Rynier Christiaan Hoets, had been 
satisfied and paid previous to his said insolvency. Yet the 
said Defendant, well knowing the above, allowed the said 
debt, which was a false debt, to be proved by the said R. C. 
Hoets in his insolvent estate without having given notice 
thereof to the trustee of his insolvent estate as he was by the 
provisions of the said Ordinance required to do. 
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That the said Defendant also before the date of the said 
certificate, but subsequent to his insolvency, with intent to 
persuade one Aletta Maria Eick, — widow and executrix 
testamentary of the late Adolph Samuel van CoUer, then a 
creditor upon hi$ said insolvent estate — to consent to sign 
the said certificate of rehabilitation agreed to pay to the said 
Aletta Maria Fick, — widow and executrix aforesaid, being such 
creditor as aforesaid, and subsequently did pay to the said 
Aletta Maria Fick, widow and executrix aforesaid, the sum 
of £187 10s. being the amount proved by the said Adolph 
Samuel van Coller as due to him bjr the said insolvent estate, 
contrary to the provisions of the said Ordinance, and contrary 
to the express terms of the said Defendant's oath made as by 
the said Ordinance required. 

And this the said Plaintiff is ready to verify. Wherefore 
and by reason of the premises, the said Plaintiff submits 
to this Honourable Court that the said certificate so obtained 
as aforesaid is null and void, and prays that the Defendant 
may be condemned in the said prayer of the declaration. 

P. J. Denyssen. 

BefendomCa Byoinder. — Greneral denial. 



A. BRINK, D. SON Plaintiff8; 

AND 

MABTHINUS ADRIAN, R. BERGH, JAMES MOR- | 

TIMER MAYNARD, and WILLIAM WHITTA, ^ 

i Defendants. 
TBU8TEB8 OF THE EENDOORN ENTERPRIZE / 

MINING COMPANY 

Plaintiff's Declaration. 

Defendants have been summoned to answer Plaintiff in an 
action of debt, and thereupon the said Plaintiff, by Buissinne 
his attorney, complains : 

For that whereas the said joint stock company or co- 
partnership is indebted to the said Plaintiff in the sum of 
£162 5«. 8d. for money lent and advanced by the Plaintiff to 
the said company at the request of the directors thereof, and 
money paid, laid out, and expended for the use of the said 
company at the latter's request, and for goods sold and 
delivered by the said Plaintiff to the said company at the 
latter's request, as by an account annexed to the declaration, 
and which the said Plaintiff prays may he considered as 
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inserted herein, reference being thereunto had, will more fully 
appear. 

That the said Defendants, as well as the directors of the 
said company have not, although often requested so to do, 
paid any part of the said sum. 

Wherefore the Plaintiff prays that the said Defendants 
who, in their said capacity as such trusteesas aforesaid, are, 
under and by virtue of the deed of settlement of the said 
company, the proper Defendants in this suit, may in their said 
capacity be condemned to pay to the said Plaintiff the said 
sum of £162 8a. 8d. with interest a tempore mone, and costs 
of suit. P. J. Denyssen. 

[Defendanta make default,'] 



Plaintiff ; 



NAOMI MOOKE (born SIBBALD) widow and 

EXECUTBIX OF THE LATE EDWARD MOORE . 

AND 

STEPHANUS HENDRICK BAARD Defendant. 



Plaintiff's Declaration. 

The Defendant in this suit has been summoned to answer 
the Plaintiff in this suit in an action to compel the said 
Defendant to fulfil a certain contract of purchase and sale ; 
and thereupon the said Plaintiff, by W. E. Moore her 
attorney, complains : 

For that whereas heretofore, to wit, on the 23rd day of 
February, 1858, the said Plaintiff sold, and the said Defendant 

{mrchased from the said Plaintiff, by public auction, a certain 
ot of ground situate on the east side of the Lion's Eump, 
between the stone quarries and the Cooper's water-yard, 
being lot marked No. 11 in a certain general plan ready to 
be produced. 

That such sale or purchase was made under certain 
conditions of sale, of which a copy is annexed to this declara- 
tion, which copy the said Plaintiff prays may be considered 
as inserted herein. 

That the said Defeiidant purchased the said lot for the 
price or sum of £20, but that the said Dei'endant did not sign 
the said conditions of sale, though requested so to do, 
alleging and giving out that he would pay the said sum or 
price, at once, in cash. 

That the said Defendant hath not, although requested, 
paid the said sum of £20 nor any part thereof, and that lie 
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owes to the said Plaintiff, in addition, the farther sum of 
15s., being the reasonable price chargeable to the said 
Defendant under and by virtue of the stipulations of the 
said conditions of sale for the diagram of the said lot 

That upon receiving payment of the said sums of £20 with 
interest from the day of sale aforesaid, and 15a. respectively, 
jn cash, she is ready and willing as she has at all times been, 
since the said sale, to give transfer to the said Defendant of 
the said lot, or, if the said Defendant should, contrary to his 
intention declared as aforesaid, prefer to pay the said sum of 
£20 in three instalments, according to the conditions afore- 
said, then the said Plaintiff will upon receiving the first 
instalment of £6 13«. 4id. with interest from the day of sale 
aforesaid, together with the said sum of 15a. for the diagram 
aforesaid, and upon compliance by the said Defendant with 
the conditions of sale aforesaid in regard to the security, and 
the sureties for the residue of the said purchase money, give 
to such Defendant such transfer as aforesaid. 

Wherefore the said Plaintiff prays that the said Defendant 
may be condemned to pay to her the said sums of £20 with 
interest from the day of sale aforesaid, and 15s. in cash, or 
otherwise to pay to her the said sums of £6 13s. 4d. with 
interest from the day of sale aforesaid, and 15s.,. and upon 
receiving transfer (which the said Defendant is ready to give) 
to pass a mortgage bond for the residue of the said purchase- 
money with suflficient sureties for the said residue, as in and 
by the conditions of sale provided. 

And that the Plaintiff may have such farther and other 
relief as to this Honourable Court shall seem meet, with costs 
of suit. W. Pqbter. 

[Defendcmt by defavU.] 



Plaintiff ; 



HENRY BOWERS, in his capacity as deputy com- 
missary GENERAL OF THE CAPE OF GOOD HOPE, 
acting in the name and on behalf OF OUR 
SOVEREIGN LADY THE QUEEN . . . 

AND 

JAMES MHiLER and EDWIN HARLEY . . . Defendants. 

Plaintiff^ 8 Declaration. 

Dependants have been summoned to answer Plaintiff in his 
said capacity in an action of debt ; and thereupon the said 
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Plaintiff IB his said capacity, by Fairbridge & Co. his attorneys, 
complains : 

For that whereas heretofore, to wit, on the 22nd day of 
September, 1855, one Thomas Miller made an offer to the 
said Plaintiff in his said capacity to furnish, provide, and 
deliver to the said Plaintiff in his said capacity for the use 
of Her Majesty, such quantity or quantities of oat-hay as the 
said Thomas Miller should^ lietween the 1st day of January, 
1856, and the 31st day of December, 1856, be required to 
supply ; — provided that the said Plaintiff in his said capacity 
would covenant and agree to pay to the said Thomas Miller 
a certain price in the said offer mentioned. 

That afterwards, to wit, on the 3rd day of October, 1855, 
the said Defendants entered into a certain deed or writing of 
suretyship, whereW the said Defendants did jointly and 
severally and eacn of them, renouncing the benefiemm 
exemsionis, agree and undertake to and with the said Plaintiff 
in his said capacity that in case the said Thomas Miller's said 
offer should be accepted, and the said Thomas Miller should 
not well and didy perform all that was therein stipulated, or 
should he be guilty of any breach or breaches of any stipu- 
lation contained in said oner, that then and in such case the 
said Defendants should and would jointly and severally pay 
to the said Plaintiff in his said capacity, or to the Senior 
Commissariat Officer at the Cape for the time being, the 
sum of £350, as the fixed stipulated and measured dami^es 
and compensation for breach of any of the stipulations and 
agreements contained in the said offer, and not by way of 
penalty or penal sums. 

That although the said offer of the said Thomas Miller was 
duly accepted, of which he had due notice, yet that he the 
said Thomas Miller did not fulfil the same, but, on the con- 
trary, wholly broke and neglected to fulfil all and singular 
the stipulations of the said offer by him to be fulfilled, by 
neglecting to furnish, supply, and deliver divers lai^e quan- 
tities of oat-hay, which he was duly required to deliver under 
and in pursuance of his said offer so accepted as aforesaid, 
divers times between the 1st day of January, 1856, and the 
31st day of December, 1856, of which breach and neglect the 
said Defendants have had notice. 

That Her Majesty has in fact sustained damages by the 
failure of the said Thomas Miller to fulfil his said offer to a 
larger amount than the said sum of £350 aforesaid, provided 
as aforesaid as liquidated damages. 

Wherefore the paid Plaintiff prays that the said Defei^dant 
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may be condemned jointly and severally, one paying the 
other, to be discharged, to pay to the said Plaintiff in his 
said capacity for and on behalf of Her Majesty the Queen the 
said sum of £350 with costs of suit. 

W. Porter. 

Defendant's Plea and Declaraiion in Reconvention. 

Defendant, J. Miller, by his attorneys, Kedelinghuys & 
Wessels, denies all and singular, &c. &c. 

And as and for a declaration in reconvention, the said 
Defendant (now Plaintiff in reconvention) saith that the 
Deputy Commissary-General of the Cape of Good Hope (in 
whose name *and wr whose behalf the present Plaintiff in 
convention, in his capacity as the hoc tempore Deputy Com- 
missary-General, brings the present action in convention) has 
become indebted to the said Plaintiff in reconvention in a 
certain sum of money, through his representative or other 
officer having the power to bind the said Deputy Commissary- 
General in matters belonging to and connected with that 
department. 

And thereupon the said Plaintiff in reconvention further 
saith, that on the 20th of April, 1849, one Charles Petrus 
Marais broueht on an action against William Green, in bis 
capacity as Deputy Commissary-General and chief officer in 
the commissariat department in the Eastern Province, sta- 
tioned in Graham's Town, the said William Green then and 
in that capacity representing the Deputy Commissary-Greneral 
of the Cape of Good Hope, an action for the recovery of cer- 
tain compensation for the use of certain waggon and oxen 
impressed, used, and employed by the said commissariat 
department for the use of Her Majesty's service, when, after 
due trial thereon had, the Honourable Judge on Circuit, the 
Honourable William Menzies, gave judgment in favour 
of said Marais, condemning the said William Green, in his 
said capacity, to pay to the said Marais, as and for such 
compensation, the sum of £101 1 Is., with interest thereon, 
from the 27th day of August, 1846, and the costs of suit, 
amounting as per taxed bill to the sum of dE62 9». lOd. 

That on the said 20th day of April, 1849, one Pieter Schalk 
Marais brought in like manner a similar action against the 
said William Green, in his said capacity, and like judgment 
was obtained against him as aforesaid for the payment of 
£55, with the interest thereon, from the 27th day of August, 
1846, and costs of suit, amounting as per taxed bill to 
£52 19». &d. 
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That in like maimer one Bobert Pringle brought a like 
action before the said Circuit Court on the said l^h day of 
April, 1849, against the said William Green as aforesaid, and 
in like manner obtained a judgment for the payment of 
£176 3»., with interest from the 27th day of August, 1846, 
and the costs of suit, amounting as per tax^ bill to 
£45 17s. lOd. 

That all these aforesaid judgments, notwithstanding demand 
for satisfaction thereof maoe, remain still unsatisfied and 
unpaid. 

That in virtue of a due and legal cession and transfer in 
favour of said Plaintiff in reconvention of the said several 
judgments, executed on the 3rd day of September, 1856, he 
the said Plaintiff in reconvention hath become the legal 
holder thereof. 

That as the legal holder as aforesaid of the said judgments, 
he is entitled to have and demand payment thereof from the 
said Defendant in reeonventiou, but which the said Defendant 
in reconvention refuses to make. 

Wherefore the said Plaintiff in reconvention prays the 
judgment of this Honourable Court against the said Diefend- 
ant in reconvention for the payment of the several sums 
aforesaid, viz. 1st, the sum of £101 11«., with interest from 
the 27th day of August, 1846, and £52 ds. lOd. for costs; 
2ndly, the sum of £55, with interest from the 27th day of 
August, 1846^ and £52 Ids. 6d. for costs ; and Srdly, the sum 
of £176 3a., with interest fit)m the 27th day of August, 1846, 
and £45 lis. lOd. for costs ; and that the said Defendant in 
reconvention be also <5ondemned to pay the costs of this suit, 
or that this Honourable Court will grant such other relief as 
the justice of the case may appear to this Honourable Court 
to require. C. J. Brand. 



C. J. H Plaintiff ; 

AND 

EXECUTORS OF J. M. A Defendants. 

Plaintiff's Declaration and Claim. 

DEFENDANTft have been summoned to answer Plaintiff in an 
action to obtain from the said Defendants in their said capa- 
city her share or proportion of the joint estate. 

H 
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For that whereas heretofore, to witj on the 13th day of 
November, 1830, the said J. M. A. and the said Plaintiff 
were married together in community of property. 

That on or about the 27th day of February, 1857, the said 
J. M. A* and the said Plaintiff did, in consequence of certam 
unhappy differences which had arisen between them, a^ree 
to live apart from each other, and to separate from bed, 
board, and community of goods. 

That although she and her said late husband did thence- 
forward live apart from each other, yet no separation of the 
joint estate sa owned by her said husband and herself was 
then or at any time made, and that the whole of the said 
joint estate, wmch wad of considerable value, remained under 
the administration of her said husband. 

That her said husband departed this life on the 11th day 
of October, 1858, leaving the said Plaintiff, but no lawful 
issue him surviving, having before his death appointed the 
said Defendants to oe the executors of his last will and testa^ 
ment, who have since his death taken out letters of adminis* 
tration to administer his estate. 

That the joint estate as abandoned by the death of her late 
husband as aforesaid was of the same value or thereabouts as 
the said joint estate had been on the 27th day of February, 
1857, when the agreement aforesaid was entered into, and 
that the said Defendants have as such executors taken pos- 
session of the entire of the said joint estate. 

That she hath applied to the said executors to come to an 
account with her in regard to her half share in the said joint 
estate, which the said Defendants decline to do. 

Wherefore the said Plaintiff prays that an account may be 
taken of the said joint estate as abandoned by the death €i 
the said J. M. A., and that the said Plaintiff may be declared 
to be entitled to half of the said joint estate, she the said 
Plaintiff being willing to accept such half in full satisfaction 
of her claims as surviving spouse or otherwise ; that an account 
may be taken of the joint estate as it stood upon the 27th 
day of February, 1857, and that the said Plaintiff may be 
declared to be entitled to half the said estate according to its 
value at that time ; and that the said Plaintiff may have such 
further and other relief as to this Honourable Court shall 
seem meet, with costs of suit. 

W. PORTEB. 
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Defendants' Plea, 

First, general issue. 

And as and for a further plea in this behalf (should the 
said Plaintiff succeed in proving her said declaration as 
aforesaid, and not otherwise) the said Defendants then and 
in that case say : 

That they admit that the said late J. M. A. was married to 
the said Plaintiff on the 30th day of November, 1830, but 
the said Defendants say that in or aoout the year 1854 she the 
said Plaintiff absconded and deserted from her husband, the 
said late J. M. A., taking with her all her clothing, jewellery, 
and other trinkets, and sundry articles of household famiture, 
and lived apart from him, and refused to return to her said 
husband to live with him as man and wife ought to do, and 
that after all means for bringing her the said Plaintiff back 
to her said husband had failed, he the said late J. M. A. did 
then, on the said 27th day of February, 1857, to avoid scandal 
and further annoyance, agree with the said Plaintiff, at her 
special instance and request, to separate from bed, board, and 
community of property. 

That at the time of the said separation he the said J. M. A. 
and the said Plaintiff then possessed as common property 
nothing, with the exception of the said bedding, clothes, 
jewellery, and sundry articles of household furniture of little 
T€ilue, and it was then agreed between the said Plaintiff and 
the said J. M. A., that as there was nothing of any value 
belonging to the joint estate to be divided, each should take 
his and her bedaing, clothing, and personal trinkets and 
jewellery, and that the said J. M. A., keeping the valueless 
furniture, was to pay all the debts due by the joint estate. 

That from and after the aforesaid separation the said 
Plaintiff and the said J. M. A. lived separate and apart, and 
remained so separated until his the said J. M. A.*s death in 
October, 1858. 

That the estate left by the said J. M. A. at his death has 
been obtained after the said separation, to which she the said 
Plaintiff, by virtue of the said deed of separation, or to any 
part thereof, is not in any way entitled. 

Wherefore the said Defendants pray that the claim of the 
said Plaintiff be rejected, with costs, and tender issue thereon 
to said Plaintiff. 

C. J. Brand. 



H 2 
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Plaintiff's Beplication. 

General denial, save and except the allegation of marriage 
on the 30th day of November, 1830. 



WILLEM JACOBUS PIENAAR, mabbibd in com- ^ 

MUNiTY OP PROPEBTY TO ANNA SUSANNA VAN I Plaintiff ; 
PER MERWE ) 

AND 

HENDRICK AUGUST ENSLIN Defendant. 

Plaintiff's Declaration. 

Defendant in this suit has been summoned to answer 
Plaintiff in this suit, in an action to recover the amount of a 
certain inheritance as hereinafter mentioned ; and thereupon 
said Plaintiff, by Fairbridge, Hull, & Meintjes, complains : 

For that whereas he was on or about the 24th day of Novem- 
ber, 1840, married in community of property to the said 
Anna Susanna van des Merwe, which marriage still subsists. 

That Eoelof Petrus van des Merwe, the father of the said 
Anna Susanna van der Merwe, died intestate on or about the 
16th day of August, 1836, and that one Johan Hendrik Wagner 
was on or about the 9th day of December, 1836, appointed 
executor dative of the estate of the said Eoelof Petrius van 
der Merwe. 

That upon the appointment of the said J. H. Wagner as 
such executor dative, he, together with one Ferdinandus 
Hartzenberg and the said Defendant entered into a bond of 
security to and in favour of the late Gierke Burton, Esquire, 
the then Master of the Supreme Court, in a certain sum of 
£715 Is.y conditioned that the said J. H. Wagner should and 
would faithfully administer the estate of the said late 
Eoelof Petrus van der Merwe, and render a proper account 
of his administration, as by the said bond of security, which 
the said Plaintiff prays may be considered as inserted herein, 
reference being thereunto had, will appear. 

That in and by the said bond the saiH Defendant inter- 
posed and bound himself as surety in solidum for, and co- 
principal debtor with, the said J. H. Wagner, renouncing the 
exceptiones ordinis et excussionis. 

That although the said J. H. Wagner entered upon the 
administration of the said estate, and possessed himself 
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thereof, and although he did on the 17th day of June, 1841, 
frame a liquidation account of the said estate, by which ac- 
count he awarded to the said Anna Susanna van der Merwe, 
the wife of the said Plaintiff, the sum of dS34 lis. 6d., as 
and for her paternal inheritance, yet he the said J. H. 
Wagner never paid or satisfied the said sum, which on the 
contrary remains still wholly due and owing. 

That after the said J. H. Wagner as such executor dative as 
aforesaid had framed and lodged the said liquidation account 
he surrendered his estate as insolyent. 

That being unable to obtain payment from the said J. H. 
Wagner of the said paternal inheritance of his said wife, he 
applied to John Stewart, Esquire, the new Master of the 
Supreme Court, who, on the 24th day of June, 1858, for the 
purpose of the better enabling the said Plaintiff to recover 
the said sum of £34 lis. 6i., with interest a tempore marsBy 
irom the said J. H. Wagner or his sureties, ceded and trans- 
fered to the said Plaintiff the bond of security aforesaid, to 
the said amount of £34 lis. 6d. with- such interest as afore- 
said, as by the said cession, which the said Plaintiff prays 
may be considered as inserted herein, reference being tnere- 
untc) had, will appear. 

And the said Plaintiff prays that the said Defendant may 
be condemned to pay to tne said Plaintiff as married as afore- 
said in community of property to the said Anna Susanna 
van der Merwe, the said sum of £34 VJs. 6d. with interest a 
tempore money and costs. 

W. POBTEB. 

[Defendant by defmlL] 



FREDRICK CAREL VAN BREDA Plaintiff ; 

AND 

SIBBLLA MARGARETHA VAN BREDA, wu)ow \ 

AND SXECUraiX TB8TAMBNTABT OF THB B8TATB OF I DEFENDANT. 

THE LATE METER VAN BREDA, A's SON . j 

Declaration. 

Defendant has been summoned to answer Plaintiff in an 
action of debt. 

Plidntiff, by de Korte, complains and says ; 

For that whereas the said Pieter van Breda, A. s sod, hereto- 
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fore, to urit, in the year 1816, was married in community 
of property to Cathlarina Wilhelmina Voigt, by whom he 
had, besides the Plaintiff and other children, also two sons, 
viz : — Adriaan Philippus van Breda, bom 7th of November, 
1836, and Gerrit Hendrick van Breda, bom on or about the 
28th of April, 1831. 

By the liquidation account of the estate of the said C. W* 
van Breda born Voigt, framed by the said Pieter van Breda, 
and by the deed of mnderhewySy passed, signed and executed 
by him the said Pieter van Breaa before the notary public, 
J. C. Berrange and witnesses, on the 20th day of June, 1846, 
the sum of £254 2s. 9d. was admitted and declared to be due 
and owing to Adriaan Philippus van Breda, and a like sum 
of £254 28. 9d. was admitted and declared to be due and 
owing to Gerrit Hendrick van Breda, as and for their maternal 
inheritance. 

That afterwards, and while the said maternal inheritance 
due to the said Adriaan Philippus van Breda and Gerrit 
Hendrick van Breda as aforesaid still remained unpaid, to 
wit, in the year 1846, the said Philippus van Breda, A/s son, 
was married in community of property to the said Defendant 
Sibella Margaretha van Helsdmgen. 

That the said P. van Breda, A.'s son, by his last will and 
testament, executed on the 20th of October, 1847, appointed 
the said Defendant as executrix of his estate, and thereafter, 
to wit, on the 8th of October, 1855, departed this life, leaving 
the aforesaid maternal inheritance of the said Adriaan 
Philippus van Breda and Gerrit Hendrick van Breda unpaid. 

That the said Defendant afterwards, to wit, on the 10th of 
July, 1856, took out letters of administration, and entered 
upon the administration of the estate of her said husband P. 
van Breda, A.'s son. 

That the said Adriaan Philippus van Breda and Gerrit 
Hendrick van Breda since they became of age, to wit, on the 
28th of April, 1852, and 7th of November, 1857, have often 
requested the said Defendant to pay their aforesaid claimd 
for maternal inheritance, but the Defendant has refused and 
still refuses to come to any amicable adjustment of the afore- 
said claims or to pay the said two sums of £254 2s. 9d. due 
to the said Adriaan Philippus van Breda, and Gerrit Hen- 
drick van Breda as aforesaia. 

That on or about the 14th of November, 1857, the said 
Adriaan Philippus van Breda, and Gerrit Hendrick van 
Breda, ceded and transferred their respective claims of 
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matenial inheritance to the said Plaintiflb for valuable oon* 
sideration. 

Wherefore the Plaintiff prays that the said Defendant^ in 
her said capacity of widow luid executrix testamentary of 
the estate of the said Pieter van Breda, A/s son, may by judg-» 
ment of this Honourable Court be condemned to pay to tne said 
Plaintiff the sum of £508 5s. 6d., being the amount of the 
aforesaid two claims, and may also be condemned to pay 
interest on the said amount a tempore morm^ and the costs 
of suit J. H. Brand, 

Defendants ExcepHons. 

Defendant before entering into the merits of the case 
excepts to the competency of the said Plaintiff to bring the 
same, because she says that before the commencement of 
this suit, the estate of the said Plaintiff was by order of this 
Honourable Court dated the 6th day of January, 1852, decreed 
as iosolvent, and the administration thereof subsequently, to 
wit, on or about the 5th of February, 1852, vested in one 
Eyk Le Sueur, in whom the same still continues to be so 
vested ; and this the said Defendant is ready to verify. 

Wherefore she prays the judgment of this Honourable 
Court if the Plaintiff ought to be answered to his declaration 
aforesaid, which she furthers prays may be dismissed with 

the COSte of this suit. ^ POBTEB. 

P. J. Dbnyssbn, 
Plaintiff's Answer. 

That the allegations contained in the said exception 
taken by the Defendant to the declaration of the Plamtiff, 
do not constitute matter of exception, but of plea, and are 
not sufficient to quash the said declaration. 

Wherefore Plaintiff prays that the said exception may be 
dismissed with costs. j ^ g^^^^ 



NAMAQUA MINING COMPANY Plaintiffs; 

AND 

COMMERCIAL MARINE AND FIRE ASSURANCE 



COMPANY « Defendants. 

Plaintiffs' Declaration. 
Defendants in this suit have been summoned to answer 



Digitized by VjOOQIC 



104 Decedents in pleadinq* 

Plaintififs in this suit to shew cause wherefore they have not 
paid, and wherefore they shall not be condemned by the 
judgment of this Honourable Court to pay, to the Plamtiffs 
the sum of £4000, due upon and by virtue of a certain policy 
of assurance as hereinafter set forth. 

And thereupon Plaintiffs, by Beid & nephew, complain 
that on or about the 27th day of November, 1857, one John 
Saunders, the Secretary of the said Namaqua Mining 
Company, and the agent of the Plaintiffs in their aforesaid 
capacity in that behalf, did cause to be made a certain 
writing or policy of assurance, numbered 1664, purporting 
thereby ana containing therein that in consideration of the 
sum of £105 paid by the said John Saunders to the said 
Defendants in their capacity aforesaid, as a premium or 
consideration at and after the rate of £2 12a, 6tZ. per cent 
for such assurance, they the said Defendants in their said 
capacity did for themselves and each of them for himself 
covenant and a^ee with the said John Saunders, his 
executors, administrators, and assigns, that the capital stock 
and funds of the said company should, accordmg to the 
provisions of the deed of settlement of the said company, 
be subject and liable to pay and make good and should be 
be applied to pay and make good all such losses and damages 
thereinafter expressed as might happen to the subject matter 
of the said policy and might attach to the said policy in 
respect of the sum of £4000 thereby assured, which assurance 
was thereby declared to be upon copper ore valued £25 per 
ton per Admiral ColUngwoody Smith master, at or from the 
anchorages of Hondeklip Bay and Port Nolloth to Swan* 
sea, warranted firee from average unless general, or the vessel 
should be stranded, and warranted free from capture and 
seizure, or the consequences of any attempt thereof and 
that the assurance on the said goods and merchandise 
(meaning the said copper ore) should commence from the 
loading of the said goods and merchandise on board the said 
ship, at and from tne above ports, as by the said writing or 
policy of insurance, a copy of which is hereunto annexed, and 
whicn the Plaintiffs pray may be considered as inserted 
herein, reference being thereunto had, will appear. 

And the said Plaintiffs say, that afterwards, to wit, on or about 
the 12th day of December, 1857, at Hondeklip Bay in the 
said writing or policy of assurance mentioned, the said Plain- 
ti&,in their capacity, aforesaid caused to be shipped on board 
the said vessel Admiral Ccilingwood a quantity of about 154 
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tons of copper ore to be carried and conveyed in the said 
vessel to tne port of Swansea. 

That the said vessel sailed with the said copper ore so on 
board thereof from Hondeklip Bay, and commenced her 
voyage therewith towards the said port of Swansea, and 
proceeded to Port NoUoth, in the said policy of assurance 
mentioned. 

That afterwards, to wit, on or about the 28th day of Decem- 
ber, 1857 at Port Nolloth aforesaid, the said Plaintiflfs in 
their said capacity caused to be shipped on board the said 
Admiral ColUngwood a further quantity of about 250 tons 
of copper ore to be carried and conveyed in the said vessel 
to the said port of Swansea, and on or about the 29th day 
of December, 1857, the said vessel, with the said several 
quantities of copper ore on board thereof, in further prosecu- 
tion of her said voyage to Swansea aforesaid, sailed from 
Port Nolloth aforesaid on her said voyage, and that after- 
wards, whilst the said vessel was proceeding on her voyage 
and before her arrival at Swansea aforesaid, to wit, on or about 
the 6th day of January, 1858, the said vessel with the said 
copper ore on board thereof as aforesaid was by the perils 
and dangers of the sea wholly lost and did never arrive at 
Swansea aforesaid, and thereby the said copper ore became 
and was wholly lost to the Plaintiffs, in their said capacity, and 
never did arrive at Swansea aforesaid, of all which premises 
the Defendants in their aforesaid capacity then had notice. 

"Whereupon the said Defendants in their aforesaid capacity 
liecame and were liable to pay to the Plaintiffs in their 
capacity aforesaid the said sum of £400, yet the said Defend- 
ants, though often requested so to do, have wholly neglected 
and refused, and still neglect and refuse, to pay the same or 
any part thereof. 

Wnerefore the said Plaintiffs pray that the said Defend- 
ants may be compelled by the judgment of this Honourable 
Court to pay the said sum of £4000 with interest a tempore 
morse together with the costs of suit, or that the Plaintiffs 
may have such further or other relief in the premises as to 
this Honourable Court may seem meet and just. 

P. J. Denyssbn. 
A. W. Cole. 

Defendant^ Plea. 

Admitting the execution of the policy of assurance in 
the declaration mentioned, plead first generally. 
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And for a. further plea to the said action (in case the plea 
aforesaid should be adjudged insuiBScient but not otherwise) 
the said Defendants say that the said ship in the decla]:atLon 
mentioned was not at the time of the commencement of the 
voyage in the declaration mentioned, to wit, to Swansea, 
seaworthy, or fit or able safely to go or proceed on the said 
voyage, and that the loss of the said ship, as in the declara- 
tion mentioned, was and is justly and truly to be attributed 
to and was occasioned by the said ship not being seaworthy, 
and not by the perils or dangers of the seas, or by stormy 
and tempestuous weather, or the force or violence of winds 
or waves ; and this the said Defendants are ready to verify. 

Wherefore they pray that the claim of the said Plaintiflfe 
may be rejected with costs. 

W, POETER. 

Plaintiffs' Beplicaiion. 

First general, and for a further replication the Plaintiffs 
say that they submit to this Honourable Court that the facts 
in the said second plea alleged do not, even if proved, con- 
stitute any sufiScient answer to the Plaintiffs' present action. 
Wherefore they pray the judgment of this Honourable 
Court with costs of suit. 

tP. J. Denyssen. 
A. W. Cole. 



ISAAC JOHANNES ROSSOUW PLAiimFF ; 

AND 

HERCULES CROSER JARVIS Defendant. 

Declaration. 

Defendant has been summoned to answer Plaintiff in an 
action of debt. 

For that whereas heretofore, to wit, on or about the 4th 
day of January, 1859, the said Plaintiff sold to the said 
Defendant, at his request, 3798 gallons of Pontac wine, for 
the sum of £387 6«., being at the rate of £15 108. per 152 
gallons, payable in cash on delivery. 

That afterwards, to wit, during the months of January, and 
February, 1859, he delivered the said 3798 gallons of Pontac 
wine to Defendant. 

That after deducting from the said sum of £387 6s. the 
sam of £200 received by him from the said Defendant, on 
or about the the 24th day of January or 4th day of February, 
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1859y on account of the aforesaid wine, and a further sum of 
£46 17a. 6dy beino^the purchase amount of 25 pipes purchased 
by the said Plaintiff from the said Defendant, at the rate 
of £1 17s. 6d. per pipe — ^there still remains a balance of 
£140 88, 6d. due and owing by the said Defendant to the said 
Plaintiff, and which the Defendant^ though often requested so 
to do, neglects and refuses to pay. 

Wherefore the Plaintiff prays that the Defendant may, by 
judgment of this Honourable Court, be condemned to pay to 
the said Plaintiff the said sum of £140 8». Qd. with interest a 
tempore morse, and costs of suits. 

J. H. Bband. 

Defendant's Plea. 

Defendant, by Kedelinghuys & Wessels, his attorneys, 
comes and says : 

That except as to the sum of £110 IDs. 6d,, parcel of the 
sum of £140 8$. 6d. by the declaration claimed, he, the said 
Defendetnt, does not owe to the said Plaintiff any money 
whatever, as by the said Plaintiff alleged, and he joins issue 
with the said Plaintiff upon his declaration in so far as it 
cletims £tny greater sum tnan the said sum of £110 10a. 6d. 

And as to the said sum of £110 10s. 6rf., parcel of the greater 
sum aforesaid, the said Defendant says that he hath been at 
all times ready and willing to pay to the said Plaintiff the 
said sum if he would receive the same, and that he the said 
Defendant did before the commencement of this suit, to wit, 
on the 8th day of April, 1859, and at Cape Town, tender and 
offer to the said Plaintiff to pajr to him the said sum of 
£110 10s. 6cZ., which sum to receive the said Plaintiff refused 
and which sum the said Defendant hath ready for the said 
Plaintiff here in Court if he will receive it And this the said 
Defendant is ready to verify, wherefore he prays judgment, if 
the said Plaintiff (recovering the said sum of £110 10s. 6d,) 
should not pay to the said Defendant his costs of suit. 

And for a .further plea to a certain sum of £9 7s. 6d. 
parcel of the difference between the sum of £140 8s. 6d., 
claimed as aforesaid by the said Plaintiff, and the sum of 
£110 10s. 6d. tendered as aforesaid by said Defendant, the 
said Defendant says that he does not owe to the said Plaintiff 
the said sum of £9 7s. 6d. because he says that he sold to the 
said Plaintiff, and the said Plaintiff bought from him, not 
25 pipes but 30 pipes, at the rate or price of £1 17s. 6d. per 
pipe, as in the declaration mentioned, and that he the said 
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Defendant hath delivered to the said Plaintiff 25 of the said 
pipes, and that he hath had at all reasonable times ready to 
be deUyered to the said Plaintiff the remaining 5 pipes, of 
which the said Plaintiff hath had notice. 

And the said Defendant further saith, that he is still ready 
and willing to deliver the said 5 pipes, so sold as aforesaid to 
the said Plamtiff, wherefore he submits to this Honourable 
Court that he is entitled to compensate, as in calculating 
the sum tendered as aforesaid he hath compensated, the 
stipulated price agreed to be paid for the said 5 pipes, against 
an equal amount of the moneys due and owing by the said 
Defendant to the said Plaintiff. 

W. POBTEB. 

Plaintiff's Replication. 

Joins issue on the first plea. 

Admits that Defendant did, on or or about the 8th day of 
April, 1859, tender and offer to] pay Plaintiff the said sum of 
£110 10a. 6d. in manner and form as the Defendant has above 
in his said plea in that behalf alleged, — but the Plaintiff 
persists in his claim as made in the declaration, and joins issue 
thereon with the said Defendant. 

Except as to the 25 pipes placed to the credit of the said 
Defendant as in the declaration mentioned — denies generally. 

J. H Brand. 



TRUSTEES OF NYHOFF Plaintiffs; 

AND 

VAN DER BYL & CO Defendants. 

Plaintiffs' Dedaration. 

Defendants have been brought intoOourtto answer Plaintiffit 
in their aforesaid capacity in an action for setting aside certain 

E reference and other matter ; and thereupon the said Plaintiffs, 
y their attorney D. Tennant, come and complain : 
For that whereas the said insolvent, the said Hendrick 
Johannes Marthinus Nyhoff, was since the year 1854, up to 
the date of the surrender of his estate, carrying on business 
as a shopkeeper in this city of Cape Town, and the said 
Defendants are doing business in trade in this city of Cape 
Town as merchants, and the said insolvent and the said 
Defendants had during that period various dealings in trade 
or business. 
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That the said insolvent in the month of Febrnary^ 1858, 
fotmd himself unable to pay all his just debts, and contem- 
plated the surrender of his estate. 

That at that time several bills and promissory notes due 
by tlie said insolvent had become due, but which the said 
insolvent was unable to pay, and consequently on the 4th day of 
March, 1858, called a meeting of his creditors, and that there- 
after, on the 10th day of March following, he surrendered his 
estate as insolvent, and the said Plaintiffs were, on the 8th 
day of April, 1858, confirmed by an order of this Honourable 
Court as trustees of the said insolvent estate, and by a 
resolution of the creditors dated the 22nd day of September, 
1858, authorized to bring the present suit. 

That on the 27th day of February, 1858, about five days 
before the meeting of creditors as aforesaid was held, and 
when the said insolvent already contemplated the surrender 
of his estate as insolvent, the said Defendants were the 
holders of two promissory notes executed by said insolvent 
in favour of saia Defendants, one for a sum of £94 98. 2d. to 
become due on the 3rd day of March, 1858, and the other of 
£60 12«., to become due on the 16th day of March, 1858, 
and amounting together to £155 Is. 2d. 

That the said Defendants well knowing the premises did 
purchase or pretend to purchase from the said insolvent 
certain eighteen chests JPekoe tea, and eighteen chests 
Oolong tea, for a sum of £138 8a., and set said sum off in 
part payment of said two promissory notes. 

That the said pretendea sale and purchase of said thirty- 
six chests of tea was made as aforesaid, and when the said 
insolvent delivered the same to the said Defendants on the 
said 27th day of February, 1858, he, the said insolvent by 
collusive arrangement, mutual understanding, and common 
consent with the said Defendants gave, and wiereby the said 
Defendants obtained, a preference over the other creditors of 
the estate. 

That the payment or security which the said Defendants 
hath thus obtained from the payment of said promissory 
notes of £155 is null and void, or otherwise liable to be set 
aside, and that the said Defendants are bound and liable 
either to pay the said sum of £138 Ss. (being the price of 
the tea sold) to the said Plaintiffs for distribution amongst 
the creditors, or otherwise to restore the said thirty-six chests 
delivered as aforesaid to be sold by the trustees for the 
benefit of the creditors, and that further the amount of £155 
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proved by the said Defendant on the said insolvent estate 
nas become liable to be forfeited. Wherefore the said 
Plaintiffs pray the judgment of this Honourable Court in the 
premises with costs. 

And as and for a second count in this declaration, should 
the first aforesaid fail of proof, in that case the said Plaintiffs 
say that the said Defendants did on the 27th day of February, 
1858, purchase from the said insolvent certain quantity of 
tea as aforesaid for a sum of £138 8a. which sum of money 
the said Defendants when effecting the purchase promised 
and engaged to pay and satisfy to the said insolvent by 
passing and executing and delivering to the said insolvent 
their promissory note for said amount payable three months 
after the date of the said sale, but which note the said 
Defendants at the moment failed and afterwards refused to 
give, but on the contrary, on the surrender of the estate of 
said insolvent, they set off against the amount aforesaid two 
promissory notes of £156 Is. 2d. due to them by the insolvent 
as aforesaid. 

That the said Defendants are not entitled to set off or 
compensate as aforesaid, because the said sale and purchase 
was made by said Defendants at three months credit, and 
the payment of the said notes had not become due when the 
said Defendants so set off or compensated the said £138 &., 
and also because the said Defendants by so purchasing at 
three months, as aforesaid and contrary to such agreement 
setting off the said amount, obtained an undue preference 
over the other creditors of the estate for the payment or 
security of their said £155 Is. 2d. and also because the 
nature of the transaction of said sale and purchase is not of 
that kind as would otherwise entitle the said Defendants to 
compensate as aforesaid. 

That the said Defendants are in virtue of the premises 
bound and liable to pay to the Plaintiffs in their aforesaid 
capacity the said sum of £155 Is. 2d. but which they refused 
to do. Wherefore the said Plaintiffs pray the judgment of 
this Honourable Court thereon with costs. 

And as a third count of this declaration the said Plaintiffs 
say, referring to the premises, that the delivery of the said 
chests of tea was made by the said insolvent to the said 
Defendants at a time when he, the said insolvent, contem- 
plated a suiTcnder of his estate and at a time when the 
liabilities of the said insolvent fairly calculated exceeded 
his assets fairly valued, and when the said insolvent was 
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making preparations and actually engaged in surrendering his 
estate. 

That the delivery and alienation of said chests of tea was 
by law null and void. Wherefore the said Plaintiffs pray 
tnat the said chests of tea be delivered to said Plaintiffs or 
the purchase-money thereof, being the aforesaid sum of 
£188 8s., be paid to the said Plaintiffs for the benefit of all 
the creditors of the estate with costs. 

C. J, Brand. 

Defendants^ Plea. — General issue. 



WILLEM A. V. JAAKSVELD Plaintiff ; 

AND 

ANDRIEK LOUBSER Defendant. 

Plaintiff's Declaration. 

Dependant in this suit has been summoned to answer 
Plaintiff in this suit, in an action to compel the fulfilment 
by the said Defendant as vendor, of a certain contract of sale, 
or otherwise to obtain damages for the non-fulfilment thereof. 
And thereupon said Plaintiff, by J. C Berrange his attorney, 
complains : 

For that whereas heretofore, to wit, on or about the 10th 
day of March, 1859, and at Brak River in Nieuwveld, in the 
division of Victoria, the said Defendant sold to the said 
Plaintiff, and the said Plaintiff bought from the said 
Defendant 1500 sheep, then in the possession of the said 
Defendant, and whereof he represented himself to be the 
owner, and took upon him the sale and disposal for the price 
or sum of 12s. dd. per sheep. 

That although he so purchased the said sheep, and was, 
and is, ready to pay for the same, yet the said Defendant, 
though requested, refuses or neglects to deliver the said sheep 
or any of them. 

Wherefore the said Plaintiff prays that the said Defendant 
may be condemned to deliver the said 1500 sheep, or 1500 
sheep of the same quality or description (which the said 
Plaintiff is ready and willing to receive in place and stead 
of the sheep so sold as aforesaid), or otherwise to pay to the 
said Plaintiff as and for his damages by him sustained the 
sum of £450, and in either case to pay the costs of suit. 

W. Porter. 
' Defendant's Plea. — ^General issue. 
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KEANE Plaintiff; 

AND 

HOLMES Defendant. 

Plaintiff's Declaration. 

Gideon Skull Holmes, the Defendant in this suit, has 
been summoned to answer John James Eeane, the Pliontiff 
in this suit, in an action to obtain the cancellation of the 
certain contract of sale and purchase hereinafter mentioned, 
or otherwise to recover damages for the breach of a certain 
warranty contained in the said contract ; and thereupon the 
said Plaintiff, by Beid & Co. his attorneys, complains : 

For that whereas heretofore, to wit, in the month of Novemr 
ber, 1857, the said Defendant suggested and recommended to 
the said Plaintiff to purchase a certain new schooner then 
building or newly buut in the United States of America, and 
expected shortly afterwards in the Colony, of which schooner 
the said Defendant had the sale or disposition, to which 
suggestion and recommendation the said Plaintiff acceded, 
whereupon, to wit, upon the 27th day of November, 1857, 
and at Cape Town, tne said Defendant and the said Plaintiff 
entered into a certain agreement in writing signed by the said 
Defendant and the said Plaintiff, for the sale and purchase 
of the said schooner, a copy of which agreement is annexed 
to thig, declaration, which copy the said Plaintiff prays may 
be considered as inserted herein. 

That by the said agreement the said Defendant warranted 
and guaranteed that the said schooner should be and would 
be well-built and of good and durable materials, and that she 
should be coppered and copper fastened. 

That upon the arrival in Table Bay in this Colony of the 
said schooner, to wit, on or about the 31st day of January, 
1858, the said Plaintiff, relying upon the good faith of the 
said Defendant, and upon his warranty and guarantee as 
aforesaid, and believing that the said schooner was in truth 
and in fact what she was warranted and guaranteed to be, 
took from the said Defendant transfer and possession of the 
said schooner, and called her name the John Fairbaim, €tnd 
paid to the said Defendant in part of the purchase-money 
thereof a sum of £400, and also delivered to the said 
Defendant in settlement of or upon account of the residue of 
the said purchase-money, with certain interest due thereon, 
five promissory notes made by the said Plaintiff in favour of 
the said Defendant for certain sums amounting together to 
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£1972 13d. 8d.y the particulars of which notes are contained 
in the paper writing marked B annexed to this declaration, 
which particulars the Plaintiff prays may be considered as 
inserted herein. 

That after the said schooner had made a coasting voyage 
from Table Bay to East London in British Kaffraria and back, 
the said Plaintiff took the said schooner a trip to Saldanha 
Bay in this Colony under his own command as master ; and 
upon the said trip discovered and ascertained, as the fact and 
truth are, that, contrary to the warranty and guarantee of 
the said Defendant aforesaid, the said schooner is not, and 
was not when transferred and delivered to the said Plaintiff, 
copper-fastened, inasmuch as the said schooner has not nor 
ever had the proper number or description of bolts or fasten- 
ings needful tor and essential to such a vessel as a copper- 
fastened vessel, nor are all the bolts and fastenings which 
she has, made of the material of which, were the said vessel a 
copper-fastened vessel, they would require to be made ; nor 
do the bolts and fastenings which she has, go through and 
through the woodwork of the said vessel as they should do 
and would do in a copper-fastened vessel, nor are the bolts 
and fastenings of the said vessel clenched and secured at each 
end thereof, as they should be and would be in a copper- 
fastened vessel. 

That upon discovering and ascertaining that the said 
vessel was not a copper-fastened vessel, according to the true 
intent and meaning of the agreement for the sale and purchase 
thereof as aforesaid, the said Plaintiff informed the said 
Defendant that the said vessel was not copper-fastened and 
requested the said Defendant to take back the said vessel and 
cancel and rescind the said agreement aforesaid, or otherwise 
to make to the said Plaintiff such a reduction in the price or 
purchase-money thereof as the said Plaintiff might be reason- 
ably entitled to demand : with which request, as well as with 
an offer to refer all matters in difference to arbitration, the 
said Defendant refused to comply. 

And the Plaintiff submits to this Honourable Court that by 
reason of so great a defect as the defect aforesaid in the 
construction of the said vessel, which was purchased by him 
as a copper-fastened vessel, he is entitled to claim the can- 
cellation and rescission of the sale of the said vessel and the 
repayment by the said Defendant of the sum of £400 already 
paid to him by the said Plaintiff in part payment of the 
purchase-money of tne said vessel, as well as the further sum 

I 
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of £55 2«. as and for the price and value of divers articles, 
matters, and things supplied to and for the use of the said 
vessel by the said Plaintiff, and for money paid and expended 
by the said Plaintiff for pr on account of the said vessel ; he, 
the said Plaintiff, being ready and willing, as he at all times 
has been, to come to an account with the said Defendant 
relative to all the freight or other earnings earned by the 
said vessel since she has been delivered and transferred to 
the said Plaintiff by the said Defendant. 

That he hath in the paper writing marked C. annexed to 
this declaration set forth the particulars of the said sums of 
£400 and £55 2«., which paper writing the Plaintiff prays 
may be considered as inserted herein. 

And in case this Honourable Court adjudges that the said 
Plaintiff is not entitled, by reason of the said vessel not being 
or having been copper-fastened, to claim the cancellation and 
rescission of the sale thereof, but only the damages arising 
to the said Plaintiff from the breach of the warranty or 
guarantee in that behalf aforesaid, then the said Plaintiff says 
that the value of the said vessel is less by fully one-third 
than her value would have been had she been copper-fastened, 
and that he, the said Plaintiff, is damaged to the amount of 
£867 9«. 4d. by the said breach of the said warranty in that 
behalf. 

That he hath in the paper writing hereunto annexed 
marked D, set forth the particulars of the said sum of 
£867 98. 4ei., which paper writing he prays may be considered 
as inserted herein. 

And the said Plaintiff prays that the sale aforesaid may 
for the reasons aforesaid be cancelled and rescinded, and that 
the said Defendant may be condemned to receive back the 
said schooner from the said Plaintiff and to restore to the said 
Plaintiff for destruction the promissory notes aforesaid, and to 
pay to the said Plaintiff the said two several sums of £400 
and £55 2$, amounting together to £455 2a., or such other 
lesser sum as this Honourable Court shall think fit ; and that 
all necessary accounts may be taken, and necessary directions 
given ; or otherwise that the said Defendant may be con- 
demned to pay to the said Plaintiff the said sum of 
£867 9s. 4d. as and for his damages aforesaid, he the said 
Plaintiff, retaining the said vessel and paying and satisfying 
his promissory notes aforesaid ; and that the said Plaintiff 
may have such further and other relief as to this Honourable 
Court shall seem meet, with costs of suit. W. Porter. 
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Defendants Plea and Claim in Beconveniion. 

General issue. 

And for a claim in reconvention the Defendant (now 
Plaintiff in reconvention) says that the Plaintiff (now 
Defendant in reconvention) is iustly and truly indebted to 
him in the sum of £249, with interest thereon from the 
8th day of February last, upon and by virtue of a certain 
promissory note bearing date the 8th day of February 1858, 
made and signed by the said Plaintiff (now Defendant in 
reconvention) in favour of the said Defendant (now Plaintiff 
in reconvention) and payable three months after the date 
thereof, which period has long since elapsed, as by the said 
promissory note, copy whereof marked A is hereunto annexed, 
and which the Defendant (now Plaintiff in reconvention) 
prays may be considered as inserted herein, reference being 
thereunto had will appear. 

And for a further claim in reconvention the Defendant 
^ow Plaintiff in reconvention) says that the Plaintiff (now 
Defendant in reconvention) is justly and truly indebted to 
him in the further sum of £220 6cZ., being the balance of an 
account stated between the said Plaintiff and Defendant from 
the 1st day of February, 1858, to the Slst day of May, 1858, 
together with interest thereon from such last-mentioned date, 
as by such account, a copy whereof marked B is hereunto 
annexed, and which the Deiendant (now Plaintiff in reconven- 
tion) prays may be considered as inserted herein, reference 
being thereunto had, will appear. 

Wherefore the Defendant (now Plaintiff in reconvention) 
prays that the Plaintiff (now Defendant in reconvention) 
may be condemned by the judgment of this Honourable 
Court to pay the said several sums of £249 and £220 Qd. 
with interest thereon respectively as hereinbefore mentioned 
together with the costs of this suit. 

P. J. Denyssen. 

• 

Plaintiff's Plea in Beconvention. — General. 



HENRY SKINNER Plaintiff; 

AND 

JOHN WILLIAMS Defendant. 

Plaintiff's Declaration, 

The said Defendant is brought into Court to answer the said 

I 2 
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Plaintiff in an action for the repayment of certain money, and 
thereupon the said Plaintiff, by his attorney David Tennant, 
comes and complains : 

For that whereas the said Plaintiff, then residing at 
Graham's Town, entered into an agreement on or about the 
13th day of March, 1858, whereby the said Plaintiff sold to and 
the said Defendant purchased from the said Plaintiff all his 
the said Plaintiff's estate and effects, both moveable and 
immoveable, as more fully described and set forth in said 
deed of agreement hereunto annexed, and which the said 
Plaintiff prays may be considered as herein inserted (and 
marked A). 

That amongst other considerations to be given by the said 
Defendant to the said Plaintiff for the sale aforesaid, he, the 
said Defendant had agreed to release and discharge the said 
Plaintiff from his several liabilities to his several creditors and 
indemnify him the said Plaintiff from the payment thereof. 

That amongst his several liabilities which the said Defend- 
ant aforesaid had engaged to release And discharge the 
said Plaintiff from, was a promissory note for an amount of 
£226 10s. 6d, dated the Ist day of October, 1857, and due on 
the 1st day of April, 1858, to Messrs. Croll, Ebden, & Co, 
of the existence of which liability the said Defendant at the 
execution of the said contract had due notice. 

That when said note became due on the said 1st of April, 
1858, the said Defendant failed to discharge the same, and 
thus release the said Plaintiff froni his said liability, but 
that on the contrary the said Plaintiff was summoned before 
this Honourable Court for the payment of the same on or 
about the 20th day of April, 1858. 

That acknowledging his said liability towards the holder 
thereof to pay the same, he, the said Plaintiff, did on or about 
the 2lst day of April, 1858, inform the said Defendant of 
such summons as aforesaid, and call upon him to discharge the 
said note, but to which said letter the said Plaintiff receiving 
no answer, he the said Plaintiff did, on or about the 7th day 
of May, 1858, pay and discharge the same. 

That in virtue of the premises the said Defendant hath 
become liable to pay to the said Plaintiff the said sum of 
£226 10s. 6s. with the interest thereon, but which to do the 
said Defendant refuses. 

Wherefore the said Plaintiff prays the judgment of this 
Honourable Court thereon, with costs. 

C. J. Brand. 
[^Defendant in Default,^ 
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GIDEON JOZUA MALHERBE Pi.aintiff; 

AKD 

JACOBUS PETRUS MALAN . ...... Dbfbndaht. 

Plaintiff's Declaration. 

Jacobus Pbtrus Malan, the Defendant in this suit, has been 
snmmoned to answer Gideon Jozua Malherbe, the Plaintiff 
in this suit, in an action to compel the said Defendant to 
fulfil the contract hereinafter mentioned; and thereupon 
the said Plaintiff, by Gilles Johannes de Korte his attorney, 
complains : 

For that whereas heretofore, to wit, on the 15th of 
February, 1858, the said Defendant requested the said Plain- 
tiff, who is by trade a cooper, to make for the said Defendant, 
two fermenting tubs, sucli as are used in wine making, and 
commonly called in the Dutch language * Wijn-Kuipen.' 

That in compliance with the said order or request of the 
said Defendant, he the said Plaintiff made two fermenting 
tubs for the said Defendant, of which the said Defendant had 
notice. 

That although the said tubs are in every respect good and 
sufiScient, and although the said Defendant has oeen re- 
peatedly requested to accept and pay for the same, yet the 
said Defendant refuses to accept or pay for the same. 

That the value of the said tubs so manufactured for and 
bargained and sold to the said Defendant is £27. 

Aiid he prays that the said Defendant may be condemned 
to pay to the said Plaintiff the said sum of £27, with costs of 
suit, he the said Plaintiff tendering and offering, as he has 
constantly heretofore tendered and offered, to deliver the said 
tubs to the said Defendant, if he will receive the same. 

W. POBTER. 

Defendant's Plea. 

Ist. General issue. 

And as and for a further plea (should the above be deemed 
insufficient by this Honouraole Court, but not otherwise,) the 
said Defendant saith that the said Plaintiff ought not to have 
and maintain any right of action aeainst him, because he saith 
that the said tubs in the said declaration mentioned are 
wholljr insufficient and not suitable for the purposes as in 
the said declaration is alleged ; and this he is ready to verify. 
Wherefore he prays the judgment of this Honourable Court 
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if the Plaintiff ought to have and maintain any right of action 
against him the said Defendant, with costs of suit. 

P. J. Denyssen. 
Plaintiff's Beplication. — General. 



Defendants. 



J. C. LE KOES Plaintiff ; 

AND 

A. BRINK, D. SON, executor dative of the estate \ 
. OF the late W. p. DU PLESSIS, and J. W. 
VAN COPENHAGEN, executor dative of the 
estate of the late a. J. DU PLESSIS, otherwise 
VAN COPENHAGEN, late spouse op the said 
W. P. DU PLESSIS J 

Plaintiff's Declaration. 

The Defendants in this suit have been summoned to answer 
the Plaintiff in this suit in an action to set aside a certain 
alleged last will as hereinafter mentioned ; and thereupon 
the said Plaintiff, by C. J. Buissinne his attorney, complains : 

For that whereas the Plaintiff's father was in his lifetime 
and at the time of his death a brother of one Adriana Le 
Koes, who was in her lifetime the wife of one Johan J. 
Jacobs, married to him in community of property, and that 
the said Plaintiff is one of the heirs ah intestato of her the 
said Adriana Le Roes, otherwise Jacobs. 

That the said Jacobs, and his said wife the said A. Le Eoes, 
did in their lifetime, to wit, on the 26th day of July, 1837, 
make their mutual will before the notary Wilhelm Susius 
Buissinne, whereby, amongst other things, the first dying of 
the testators nominated the longest living of the said 
testators to be the sole and universal heir or heiress of the 
first dying, as by the said will, which the said Plaintiff prays 
may be considered as inserted herein, reference being there- 
until made, will more fully appear. 

That afterwards, to wit, on the 1st day of July, 1849, the 
said testators made or purported to make another last will 
whereby, amongst other things, they purported to revoke the 
will aforesaid of the 26th day of July, 1837 and to nominate 
and appoint as the sole and universal heir of. them the said 
testators the said W. P. du Plessis, then married to the said 
Alida J. du Plessis, otherwise Van Copenhagen, suc]ji inherit- 
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ance to be entered upon by the said heir after the death of 
both the testators, as by the said supposed last will, which the I 

said Plaintiff prays may be considered as inserted herein, I 

reference being thereunto had, will appear. ! 

That the said supposed last will, bearing date as aforesaid i 

the 1st day of July, 1849, is invalid, inasmuch as it is | 

witnessed by only two witnesses, namely, Hermanns Gysbertus 
van Copenhagen and Hendrik du Plessis, who are both and 
each incompetent to witness the same, the said witnesses 
being both of them related by consanguinity or affinity to 
the said W. P. du Plessis in the second degree, the said H. 
du Plessis, being a brother and the said H. G. van Copenhagen 
being his brother-in-law. 

That the said Johan J. Jacobs died in or about the month 
of February, 1851, leaving his said wife Adriana le Roes 
him surviving, but leaviug no issue. 

That the said Adriana le Boes died in and about the month 
of January, 1856, also without issue. 

That the said Alida J. du^Plessis born van Copenhagen died 
on or about the 3rd day of October, 1853, intestate of whose 
estate the said J. W. van Copenhagen is the executor dative. 

And the said Willem P. du Plessis died on or about the 
22nd day of October, 1856, of whose estate the said Defendant 
Andries Brink, Dan son, is the executor dative. 

And the said Plaintiff prays that the said supposed last 
will of the 1st day of July, 1849, mOT by this Honourable 
Court be adjudged to be set aside and to be null and void, 
and that the said will of the 26th day of July, 1837, may be 
declared not to be revoked or affected by the said supposed 
will of the 1st day of July, 1849, but to be in the same plight 
and condition as if the said last-mentioned paper writing had 
never existed, and that the said Plaintiff may have such 
further and other relief as to this Honourable Court shall 
seem meet, with costs of suit. W. Porter. 

Defendants' Plea. — General. 



HENRY HUTCfflSON Plaintiff ; 

AND 

JOHN IRISH Defendant. 

Plaintiff's Declaration. 

John Irish, in his capacity as the messenger to the Court 
of the Kesident Magistrate of and for the division of Caledon, 
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the Defendant in this suit, has been summoned to answer 
Henry Hutchinson, the Plaintiff in this suit, in an action to 
shew cause why he should not pay to the said Plaintiff the 
sum of £30 as and for damages sustained by the said Plaintiff 
under the following circumstances ; and thereupon the said 
Plaintiff, by Comelis Johannes Buissinne his attorney, 
complains: 

For that whereas the said Plaintiff was possessed at the 
time of the committing of the grievances hereinafter men- 
tioned of divers goods and chattels, to wit, of one piano, and 
one cow and one calf, of great value, to wit, of the value of 
£30 sterling, yet the said Defendant, well knowing the said 
goods and chattels to be the property of the said Plaintiff, 
and of right belonging and appertaining to him, and after 
receiving due notice thereof, did on or about the 30th day 
of September, 1857, wrongfully and unlawfully seize and 
sell the said goods and chattels in execution of a judgment 
given in a certain case depending in the Court of the Kesident 
Magistrate for the Division of Caledon, in which one Thomas 
Bowe was the Plaintiff and one Henry Hutchison, senior, 
was the Defendant, to the damage of the said Plaintiff of 
the said sum of £30. 

Wherefore he prays the judgment of this Honourable Court 
that the said Defendant may be condemned to pay to the 
said Plaintiff the said sum of £30 as and for damages sustained 
by the said Plaintiff, together with the costs of suit. 

P. J. Dentssen. 

Defendant's Plea. — General. 

W. Porter. 



S. A. ASSOCIATION Plaintiff; 

AND 

MARTHINUS CHRISTOFFEL BOTHA .... Defendant. 

Plaintiff's Declaration. 

Marthinus Christopfel Botha, the Defendant in this suit, 
has been summoned to answer Abraham Denyssen, in his 
capacity as secretary to the S. A. Association for the ad- 
ministration and settlement of estates, the Plaintiff in this 
suit, in an action to recover the sum of £600 with certain 
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interest and other charges as hereinafter mentioned ; and 
thereupon the said Plaintiff in his said capacity, by Kedeling- 
huys & Wessels his attorneys, complains : 

For that whereas heretofore, to wit, in the month of 
January, 1852, the said Defendant, by Eyk le Sueur, his 
agent in that behalf, applied to the said W. A. Association 
for the loan of £600 upon mortgage of a certain place or farm 
of the said Defendant, called " Voorburg," situated in the 
Division of George and valued at £1200. 

That the said Association, being disposed to make the said 
loan upon the said security, called upon the said Defendant, 
as the custom of the Association is in such cases, to declare 
in writing whether there existed to his knowledge any tacit 
hypothecations aflfecting the said property so proposed to be 
mortgaged, whereupon the said Defendant did, upon the 
28th day of January, 1852, declare in writing before Egbertus 
Bergh, JEsq, J.P., certain matters relating to the freedom of 
such farm or place from such tacit hypothecations, which 
written declaration recites that it is made in reference to a 
capital sum of £600 applied for by him to be taken by him 
on loan from the said Association under mortgage, as by the 
said declaration (which the said Plaintiff prays may be con- 
sidered as inserted herein), reference thereunto nad, will 
appear. 

That the said Ryk le Sueur, who was empowered by the 
said Defendant so to do, to wit, first by a power of attorney 
bearing date the 19th day of January 1852, executed by the said 
Defendant in favour of the said Ryk le Sueur, and secondly, 
by a certain other authority or power signed by the said 
Defendant, and appointing one George Thomas Eattray as 
his, the said Defenaant's, at!:ent with power of substitution, to 
effect a loan for the said Defendant for such amount as the 
said agent should be able to procure, under which last- 
mentioned authority or power the said G. T. Rattray on the 
said 28th day of January, 1852, substituted the said Ryk le 
Sueur, — did on the 4th day of February, 1852, pass before the 
registrar of deeds a deed of special mortgage to and in favour 
of the said S. A. Association, mortgaging the said place or 
farm ** Voorburg " to the said Association for securing the 
repayment of the sum of £600 lent and advanced by the 
said Association to the said Defendant, as by the said 
mortgage deed, which the said Plaintiff prays nbiay be con- 
sidered as inserted herein, reference being thereunto had, 
will appear. 
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That at the time of the said execution of the said mortgage 
deed the said Association did duly deliver and pay to the 
said R. le Sueur, as such agent as aforesaid, the just and full 
sum of £600. 

That it is stipulated in and by the said mortgage deed 
that interest should be payable and be paid on the said sum of 
£600 half-yearly, to wit, on the 1st of May, and the 1st of 
November in each year, reckoned from the 31st of January, 
1852, and also that the said .Defendant should regularly pay 
the premiums of insurance payable upon a certain policy of 
insurance effected on the buildings and premises so mort- 
gaged as aforesaid, and which policy was annexed to the said 
mortgage deed, and that on his tailing so to do the said 
Association should pay the same on his account ; and that in 
the event of the said Defendant failing to pay the interest 
on the day on which it should become due, then the principal 
sum and all arrears of interest and all premiums of insurance 
which the said Association might have paid on account of 
the said Defendant, should become legally claimed and due 
without notice. 

That the said Defendant owes to the said Association for 
premiums of insurance paid for him by the said Association, 
at his request and by his authority, the sum of £2 Ids. 6d., 
being the amount of two years premiums reckoned from the 
2nd of February, 1853, till the 2nd of February, 1855, and 
that the said Defendant hath wholly failed and neglected 
for a long space of time to pay the interest aforesaid, to wit, 
from the Ist of November, 1852, till the present time, by 
means of which failure and neglect the said principal sum 
of £600 with the interest due thereon, and the said sum of 
£2 Ids. 6d. have become due and demandable by the said 
Association. 

That the said Defendant disputes the validity of the said 
mortgage deed, denying his handwriting to the power of 
attorney aforesaid of the 19th of January, 1852, and main- 
taining that the same is a ior^evy. 

Wherefore the said Plaintiff in his said capacity prays that 
the said mortgage deed may be declared to be a good and 
valid deed, and tiat the said Defendant may be condemned to 
pay to him in his said capacity the said mortgage debt of £600, 
with interest thereon since the 1st of November, 1852, and 
that the said farm or place so mortgaged as aforesaid may be 
declared to be executable for the said debt and interest ; or, 
otherwise, in case this Honourable Court shall be of opinion 
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that the said mortgage deed is invalid as such mortgage deed, 
then the said Plaintiff prays that the said Defendant may be 
condemned to pay to him, in his said capacity, the said sum 
of £600 as so much money lent and advanced by the said 
Association to the said Defendant at his request ; or, other- 
wise, — ^in ease this Honourable Court shall be of opinion that 
the said Defendant is not liable either as a mortgagor or as 
an ordinary debtor for the said sum of £600 with the interest 
aforesaid as money lent and advanced, then the said Plaintiff 
prays that the said Defendant may be condemned to pay to 
nim in his said capacity the said sum of £600 with the 
interest aforesaid by reason that the said Defendant by his 
written declaration aforesaid of the 28 th day of January, 1852, 
made at the request of and intended for the information of 
the said Association, misled and deceived the said Association, 
and authorized and empowered the said Association to con- 
sider and believe that he had solicited and did solicit from 
the said Assocatiou a loan of £600, which loan having been 
afterwards bond fide made, the said Defendant is now 
debarred and precluded, as against this said Association, 
from denying that he is liable to pay and make good the 
said sum of £600 so advanced as aforesaid by the said 
Association. 

That in addition to the said sum of £600, with the interest 
aforesaid, the said Defendant may be condemned to pay to 
him, in his said capacity, the said sum of £2 198. 6c2. for 
premiums of insurance, and that the said Plaintiff may have 
such further and other relief as to this Honourable Court 
shall seem meet, with costs of suit. 

W. POBTER. 

Defendant's Plea. 

General issue. 

And the said Defendant further says, that he denies ever 
having executed the power of attorney dated the 19th day of 
January, 1852, as set forth in said declaration, and that the de- 
claration dated the 28th day of January, 1852, also set forth in 
the said declaration, was obtained from the said Defendant 
through deceit, he the said Defendant, not knowing or being 
aware at the time of the true contents of the said document. 

And further denies that said Plaintiff had any legal 
authority to pay to said Eyk le Sueur for the behoof of said 
Defendant the said sum of £600, as in their declaration is 
set forth. 
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Wherefore the said Defendant tenders issue in the premises 
and prays that the claim may be rejected with costs. 

C. J. Brand. 
• J. H. Brand. 

Plaintiff's Beplieaiion : — General issue. 



JOHANNES rammer MARQUARD .... Plaintiff ; 

AND 

REINHARD WILHELM CARL THEODOR WEHR. Defendant. 

Plaintiffs'' Declaration, 

The said Defendant has been simimoned to answer the said 
Plaintiff in an action of debt, and the Plaintiff demands of 
the Defendant the sum of £37 lOs. which the Defendant 
owes to and unjustly detains from him. 

For that whereas the said Defendant heretofore, to wit, on 
the Ist day of June, in the year of our Lord 1858, was in- 
debted to the Plaintiff in the sum of £37 10s. for the 
use and occupation of a certain house and premises of the 
Plaintiff, situate in Keerom Street, Cape Town, by the 
Defendant and at his request, and by the permission and 
sufferance of the Plaintiff, for the period of 5 months reckoned 
from the 1st day of Janueiry, 1858, at the rate of £7 10s. 
per month, payable monthly on the 1st day of each month, 
had, used, occupied, and enjoyed. 

That the Defendant, although often requested so to do, has 
hitherto neglected and refused to pay to the Plaintiff the 
said sum of £37 10s. 

Whereupon the Plaintiff prays that the Defendant may 
by judgment of this Honourable Court be condemned to pay 
to the Plaintiff the said sum of £37 10s. with interest a 
tempore morse and costs of suit. 

J. H. Brand. 

[Defendant in default.'] 
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JOSEPH SIMPSON AND ALFRED EBDEN, trustees 

OF THB INSOLVENT ESTATE OF JOHN MONT- 
GOMERY 



Plaintiffs; 



AND 

HENRY M. MONTGOMERY Defendant. 

Plaintiffs' Declaration. 

The Defendant in this suit has been summoned to answer 
the Plaintiffs in an action to set aside a certain pretended 
sale and purchase as hereinafter mentioned ; and thereupon 
the Plaintiffs, by Fairbridge, Hull, & Meintjes, their 
attorneys, complain : 

For that whereas the estate of the said John Montgomery 
(who before the sequestration of his estate as insolvent 
carried on busiuess at Burghei-sdorp in the division of Albert) 
was upon the petition of his creditors duly sequestratea 
as insolvent, to wit, on or about the 6th day of December, 
1856. 

By order of this Honourable Court, dated the 29th day of 
January, 1857, they. Plaintiffs, were duly confirmed as joint 
trustees of the said estate. 

That the said John Montgomery before the sequestration 
of his estate as insolvent, to wit, on the 8th day of January, 
1855, gave transfer in the deed registry office of this Colony 
to the said Defendant, who is a son of the said John Mont- 
gomery, of one individual half part or share in a certain farm 
situated in the Division aforesaid, and called Zuurfontein, 
which farm included a certain piece of ground called Kiet- 
poort, and which Zuurfontein and Eietpoort are together 
known as Doornhoek, and which lands so transferred were 
the property of the said John Montgomery. 

That the said transfer so made as aforesaid was made in 
fulfilment or pretended fulfilment of a pretended sale before 
then made by the said John Montgomery to the said Defend- 
ant of the said half part or share, but the precise date of 
such pretended sale the said Plaintiffs are unable to set 
forth. 

That the said pretended sale from the said John Mont- 
gomery to the said Defendant was for the price or sum of 
£300 whilst the fair and reasonable vdue of the said half 
part, or share at the time of the transfer thereof as aforesaid, 
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and at the time the pretended sale thereof was agreed on, 
was £1500 or upwards, whilst moreover the said pretended 
purchase-money of £300 has never, so far as the said Plain- 
tiffs can discover, been paid by the Defendant. 

That when the said John Montgomery made the transfer 
aforesaid, and for a considerable time before that time, and 
at the time the pretended sale, if any, was made by the said 
John Montgomery to the said Defendant, the liabilities of 
the said John Montgomery fairly calculated exceeded his 
assets fairly valued. 

That the said transfer was not made bond fde nor upon just 
and valuable consideration, but was on the contrary either a 
gift of the whole of the said laud by the said John Mont- 
gomery to the said Defendant, or else a gift by the said John 
Montgomery of the difference between the pretended pur- 
chase-money aforesaid of £300, supposing the same to have 
been paid, and the real value of the land transferred, to wit, 
a gift of £1200 or thereabouts. 

That even if it should be made to appear to this Honourable 
Court that next before the making of the transfer aforesaid 
the assets of the said John Montgomery fairly valued were 
equal to the liabilities fairly calculated (which the said 
Plaintiflfe deny), yet the said Plaintiffs further in that case 
say that the immediate and necessary effect of the said 
transfer was to cause an excess of liabilities over assets in 
the estate of the said John Montgomery, to wit, to the extent 
of £1500. Wherefore the said Plaintiffs submit to this 
Honourable Court that the said transfer was and is under the 
83rd section of the Ordinance, No. 6, 1843, commonly called 
the Insolvent Ordinance, null and void. 

That the said transfer not merely was and is null and 
void under the section aforesaid of the said Insolvent Ordi- 
nance but that it was made when the said John Montgomery- 
was unable to pay or satisfy large debts due by him and 
overdue and demanded, and when he was in very bad and 
insolvent circumstances, and with intent to benefit the said 
Defendant or himself, or both himself and the said Defendant, 
at the expense of his creditors, and was made wrongfully and 
unlawfully and in fraud of the creditors of the said John 
Montgomery, and the said Plaintiffs submit that the said 
transfer so made in fraud of creditors is void or voidable. 

That at and before the time of the said transfer the said 
Defendant was privy to and cognisant of the fact that the 
liabilities of the said John Montgomery fairly calculated 
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exceeded his assets fairly valued and of the fact that the sale 
in reference to which the said transfer was made was merely 
colourable and pretended, and of the fact that the said transfer 
if made would oe made in fraud of creditors. 

And the said Plaintiffs pray that the said transfer may by 
judgment of this Honourable Court be declared to have been 
and to be null and void ; and that it be declared that the said 
half part or share in the land aforesaid forms part of the 
property of the said Plaintiffs in their said capacity ; and that 
it be declared that the said Defendant is not entitled to 
demand or receive from the said Plaintiffs in their said 
capacity the said pretended purchase-money of £300, in case 
he shall even succeed in proving that he actually paid and 
satisfied the same ; or should the Honourable Court not see fit 
to declare the said transfer null and void, or to annul and 
sat the same aside, then and in that case the said Plaintiffs 
pray that the said Defendant may be condemned to pay to 
the said Plaintiffs in their said capacity the sum of £1500 ; 
or should this Honourable Court adjudge that the said 
transfer should be set aside, but that the said Defendant 
hath paid and is in law entitled to receive back the said sum 
of £300, then the said Plaintiffs in that case pray that the 
said transfer may be set aside upon the terms oi the said 
Plaintiffs repaying to the said Defendant the said sum of 
£300, and that the said Plaintiffs in their said capacity may 
have such further and other relief as to this Honourable 
Court shall seem meet, with costs of suit. 

W. Porter. 

Defendant's Plea. 

1st. General issue. ' 

2nd. That he has become a bond fide purchaser of the said 
farm or land in the declaration described by a deed of sale 
dated the 3l8t day of July, 1854, for £300, which he hath 
duly paid to the said insolvent John Montgomery. 

Wherefore the said Defendant tenders issue to the said 
Plaintiffs, and prays that the said claim and demand be 
rejected with costs. 

C. J. Brand. 
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HENRY GREIG MYLNE and WILLIAM QUINN, 1 

TRUSTEES OP THE INSOLVENT ESTATE OF MELT } PLAlNTIFrS ; 

CORNELIS VAN SCHOOR 

AND 

COENRAAD JOHANNES GIE, secretary to the 

BOARD OP executors, AND GYSBERT VAN 

REENEN MULLER as executors testamentary y Defendants. 
OF MARIA JOHANNA VAN REENEN, widow 
OP THE LATE JOHAN GEORGE MULLER . . 

Plaintiffs^ Declaration and Claim. 

Defendants have been summoned to answer Plaintififs in 
an action to compel payment of the sum of money or legi- 
timate portion hereinafter mentioned; and thereupon the 
said Plaintiffs, by J. H. Hofmeyer their attorney, com- 
plain : 

For that whereas the said Melt Cornelis van Schoor sur- 
rendered his estate as insolvent on the 1st day of December, 
] 855, of which estate the said Plaintiffs were by an order of 
this Honourable Court dated the 4th day of March, 1856, 
confirmed as joint trustees. 

That before and at the time of such surrender the said Melt 
Cornelis van Schoor was married 'in community of property 
to one Anna Marthina MuUer, daughter of Maria Johanna 
MuUer bom Van Eeenen, widow of one Johan George 
Muller deceased, which said Maria Johanna MuUer born 
van Eeenen herself departed Ihis life before the said 
surrender, to wit, on the 2nd day of July, 1855. 

That the said Maria Johanna Muller born van Eeenen, 
did during her lifetime by her last will and testament, 
bearing date the 14th day of September, 1849, institute her 
daughter the said Anna Marthina Muller, married to the 
said Melt Cornelis van Schoor, as one of the heirs of the 
said testatrix, and did afterwards by a codicil to her said 
will, dated the 21st day of April, 1855, burthen the in- 
heritance of her said daughter with the entail of Jidei 
commissum in such manner that her said daughter and the 
said husband of the said daughter, the said Melt Cornelis 
van Schoor, should during their joint lives, and that the 
longest liver of them should for his or her life, receive the 
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interest arising from and out of the capital of such inherit- 
ance, which capital should upon the death of the said 
daughter and her said husband devolve upon the children 
of the said daughter and her said husband, or the lawful 
representatives of such children as by the said codicil, a 
translation whereof is annexed to this declaration, which the 
said Plaintiffs pray may be considered as inserted herein, 
reference being thereunto had, will more fully and at large 
appear. 

That there was vested in the said Melt Comelis van 
Sclioor as the husband of the said Anna Marthina MuUer, 
at the time of the order placing his estate under sequestra- 
tion, a power to claim from and out of the estate of the said 
testatrix, Maria Johanna Muller, the legitimate portion due 
to and claimable by the said Anna Mai*thina Muller, as a 
child of the said testatrix, which power, upon the confirma- 
tion of the said Plaintiffs as such trustees as aforesaid, 
passed to and became executable by the said Plaintiffs as 
such trustees for the benefit of the creditors of the said 
insolvent estate. 

That the board of executors and the said second Defend- 
ant Gysbert van Reeueu Muller, who are the executors 
testamentary of the said testatrix and guardians of her 
minor heirs, deny the right of the said Plaintiffs in their 
said capacity to claim such legitimate portion as aforesaid, 
and refuse to pay the same or any part thereof to the said 
Plaintiffs. 

That the said legitimate portion amounts to the sum of 
£279 7s. 8d., and the said Plaintiffs pray that the said board 
of executors duly represented in this action by the first De- 
fendant as their secretary and the said second Defendant 
Gysbert van Keenen Muller may in their capacities afore- 
said be condemned to come to an accounting with the said 
Plaintiffs in their said capacity as aforesaid, and to pay to 
the said Plaintiffs the said sum of £279 7». 8d., as and for the 
legitimate portion of the said Anna Marthina Muller from 
and out of the estate of the said testatrix, and that the said 
Plaintiffs may have sucli further and other relief as to this 
Honourable Court shall seem meet, with costs of suit. 

W. POKTER. 

Defendants* Pleas. 

And the said Defendants, by G. J. de Korte their attorney, 
come into Court to defend this action, and admitting, as they 

E 
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do hereby admit, the testamentary dispositions of the said 
Maria Johanna MuUer, born van Reenen, dated the 14th 
day of September, 1849, and the 2l8t day of April, 1855, 
they deny all the other allegations of fact and conclusions 
of law, &c., &c., &c. 

And for a farther plea in this behalf (should the plea 
above pleaded be insufficient for the defence of this action, 
but not otherwise) the said Defendants say that the said 
Maria Johanna van Reenen, widow of the late Johan George 
MuUer, in order to secure to her daughter, the said Anna 
Marthina van Schoor, bom Muller, and her husband, the said 
Melt Oornelis van Schoor, in case of insolvency or other 
accidents, the means of supporting and maintaining them- 
selves, did by the codicil dated the 21st day of April, 1855, 
mentioned in the declaration, burthen the inheritance of 
her said daughter Anna Marthina Muller married to Melt 
Oornelis van Schoor with the entail of fidei commiamm in 
such a manner that the interest arising from the capital of 
such inheritance should by the said Anna Marthina van 
Schoor and her husband be enjoyed during their lives for 
their maintenance and support, and for the maintenance and 
support of their children, and that the interest arising from 
the aforesaid capital should be paid to no one else than the 
said Anna Marthina van Schoor, born Muller, and after her 
death to her husband, as will more fully appear upon 
reference to the said codicil. 

That the said Maria Johanna Muller, born Van Beenen^ 
departed this life on the 2nd day of July, 1855. 

That the said Melt Oornelis van Schoor, who surrendered 
his estate as insolvent long after, to wit, five months after 
the death of the said Maria Johanna Muller, born Van 
Eeenen, never objected or called in question the disposition 
contained in the aforesaid codicil, but consented to and 
acquiesced in the maimer in which the said inheritance had 
been burthened with the entail oi fidei eommissvm. 

That by reason of the premises the said Plaintiffs in their 
aforesaid capacity are not entitled to claim from the Defend- 
ants the legitimate portion of the said Anna Marthina 
Muller from and out of the estate of the said Maria Johanna 
Muller, bom Van Eeenen. 

Wherefore the Defendants pray that the claim of the 
said Plaintiffs may be rejected with costs. 

J. H. Brand. 

Plaintiffs^ Beplieatum : — General. 
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CAREL JULIUS KEMPER, sole surviving bxbcu- 

TOB TESTAMBNTABY OP THB ESTATE OP THE LATE } PlAINTIPP ; 

GEORGE LUDWIG ENGELHARD KREBS . 

AND 

HENRY NOURSE, in his individual capacity and j 

IN his capacity as BZEOUTOB dative OP THB LATE } DEPENDANT. 

GORDON NOURSE 



Plaintiff's Declaration, 

Henby Nourse, in bis capacity as executor dative of the 
late Gordon Nourse and also in his individual capacity as the 
Defendant in this suit, has been summoned to emswer Carol 
Julius Kemper in his capacity as sole surviving executor of 
the late George Ludwig Engelhard Krebs deceased, in an 
action of debt ; and thereupon the said Plaintiff in his said 
capacity, by Bergh & Tennant his attorneys, complains : 

For that whereas heretofore, to wit, on the 31st day of 
July, 1840, the said Gordon Nourse, by his attorney in that 
behalf John Alfred Merrington, executed before the Begistrar 
of Deeds in Cape Town a mortgage bond to and in favour 
of the said Ludwig Krebs for the sum of £525, being the 
residue of the purchase-money of certain fixed property 
which had been next before the execution of the said mort- 
gage bond transferred by the said Ludwig Krebs to the 
said Gordon Noarse, as by the said bond, reference being 
thereunto had, will appear. 

That afterwards, and after the execution of the said bond, 
and whilst the same was yet due and unpaid, to wit, on or 
about the 27th day of December, 1843, the said Defendant 
did by an indorsement or memorandum written upon the 
counterpart of the said bond, thto in the possession of the 
said George Ludwig Engelhard Krebs, bind himself as co- 
principal surety, that is to say in legal effect, as surety and 
co-principal debtor for the due payment of the said bond. 

That afterwards during the lifetime of the said Gordon 
Nourse, and whilst the said bond remained unpaid, to wit, 
on or about the 11th day of May, 1844, the said George 
Ludwig Engelhard Krebs departed this life, having before 
his death made his last will and testament in writing, and 

K 2 
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thereby appointed Fredrik Stephanus Watermeyer, George 
Krebs, and the said Plaintiff to be the executors testamentary 
of his estate and effects. 

That afterwards, to wit, on the 10th day of July, 1844, 
letters of administration were duly granted to the said three 
executors for the administration of the estate and effects of 
the said George Ludwig Engelhard Krebs deceased. 

That afterwards, to wit, on the 5th day of July, 1846, and 
whilst the said bond remained unpaid, the said Gordon 
Nourse departed this life intestate, and that afterwards, to 
wit, on the 29th day of October, 1846, the said Defendant 
was duly appointed executor dative of the estate and 
effects of the said Gordon Nourse, and received letters of 
administration to administer the same. 

That afterwards, to wit, on the 11th day of October, 1846, 
the said George Krebs departed this life, leaving the said 
JPlaintiff and me said F. S. Watermeyer him surviving, and 
that afterwards, to wit, on the 3 1st day of May, 1847, the 
said F. S. Watermeyer departed this life, leaving the said 
Plaintiff him surviving, who thereupon became the sole 
surviving executor of the said George Ludwig Engelhard 
Krebs deceased. 

That the amount of the said bond, which is long since due 
and payable, has not, nor has any part thereof, been paid by 
either the said Gordon Nourse or by the said Defendant to 
the said George Ludwig Engelhard Krebs in his lifetime, 
nor since his death, and during the lifetime of the said 
George Krebs, and the said F. S. Watermever, to the said 
G. Krebs and the said F. S. Watermeyer and the said Plain- 
tiff, nor after the death of the said George Krebs, to the 
said F. S. Watermeyer and the said Plaintiff, nor since the 
death of the said F. S. Watermeyer to the said Plaintiff, 
but that on the contrary, the said capital sum, together 
with a considerable arrear of interest, is still due and owing 
to the estate of the said George Ludwig Engelhard Krelw 
deceased. 

That the said Defendant when applied to for the amount 
of the said bond has stated that he the said Defendant 
did after the death of the said Gordon Nourse, to wit, in the 
month of March, 1847, or thereabouts, pay the amount of 
the said bond to the said Fredrik Stephanus Watermeyer in 
his lifetime, and that he the said F. S. Watermeyer did 
thereupon authorize and consent to a memorandum being 
made in the Deeds Kegistry OflSce, bearing date the 7th 
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day of April, 1847, to the effect that the said bond was paid 
and satisfied. 

That if the fact in this- respect be, as by the said Defend- 
ant alleged, the said F. S. Watermeyer, who had not any 
mandate or authority from the said Plaintiff, his co-executor, 
empowering the said F. S. Watermeyer to represent or bind 
the said Plaintiff aff such co-executor in regard to such pay- 
ment, and who did not bring into the estate of the said 
George Ludwig Engelhard Krebs, or in any way apply to 
its use, any part of the money so received bv him, the said 
F. S. Watermeyer had not by the law of tnis Colony any 
power, as one of two or more testamentary executors, to re- 
ceive solution from and grant a discharge or acquittance to 
the said Defendant of the said debt. 

Wherefore the said Plaintiff in his said capacity prays 
that all receipts for the said debt, if any there be, given by 
the said F. 8. Watermeyer, whether simplv for himself as 
such executor as aforesaid, or as on behalf of himself and 
his co-executor the said Plaintiff^ may be declared by the 
judgment of this Honourable Court not to be, in law, valid 
discharges of the said debt, and that any memorandum of 
paymeBft or cancellation of the bond aforesaid preserved in 
the oflBce of the Eegistrar of Deeds made by authority of 
the said F. S. Watermeyer may be set aside or declared 
nugatory, and that the aebt aforesaid of £525 may be de- 
clared to be still due and owing, and that an account may 
be taken of all interest due and payable thereon, and that 
the said Defendant in his capacity as such executor dative 
as aforesaid, or otherwise in his individual capacity, may be 
condemned to pay the said debt, principal and interest, to 
the said Plaintiff as such sole surviving executor as afore- 
said, and that the said Plaintiff in his said capacity may 
have such further and other relief as to this Honourable 
Court shall seem meet, together with costs of suit. 

W. Porter. 
C. J. Brand. 

Defendant* 8 Pleas : — General. 

J. H. Brand. 
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CREDITORS IN THE INSOLVENT ESTATE OP ED W AED 1 

LORENZO CHIAPPINI . . .. , . .) 

AND 



Plaintiffs ; 



TRUSTEES OP THE INSOLVENT ESTATE OP EDWARD J 

LORENZO CHIAPPINI, and also of ANTONIO I Defendants. 
CHIAPPINI & CO. ) 

Plaintiffs* Declaration. 
Benjamin Norden, Rice Daniel Jones, and Edward John 
Maynard Lyfret, in their capacity as the joint trustees of 
the insolvent estate of Edward Lorenzo Chiappini, and also 
as the joint trustees of the insolvent estate of Antonio 
Chiappini, Edward Lorenzo Chiappini, and William Yates 
Eldridge, lately co-partners in trade, trading under the style 
or firm of Antonio Chiappini & Co., the Defendants in this 
suit, have been summoned to answer the Plaintiffs in this 
suit, namely, Robert Lindsay of Anstruther, George Eindlay,' 
John Fell and William Fell, trading under the style or 
firm of John & William Fell ; Henry Home Ley, Hannah 
Kennedy, James Low ; Joseph Levick, James Levick, and 
Henry Sherman, trading under the style or firm of Levicks 
& Sherman ; Matthew John Blake, Daniel Steedman, trading 
under the style of D. Steedman & Co. ; John Thomas Pocock, 
trading under the style of J. T. Pocock & Co,; and Sir 
Anthony Oliphant, which said creditors are respectively 
creditors who have proved debts upon the private estate of 
the said Edward Lorenzo Chiappini, which is insolvent as 
hereafter mentioned, and which said Plaintiffs sue as well 
for themselves as for all other creditors of the said private 
estate, in an action to recover for the said private estate the 
value or proceeds of certain landed property belonging to 
the said estate as hereinafter mentioned ; and thereupon the 
said Plaintiffs, by Reid & Nephew their attorneys, complain : 

For that whereas the said Defendants are the trustees of 
the joint estate of the said Antonio Chiappini & Co., which 
was surrendered as insolvent on the 7th day of July, 1855, 
and are also the trustees of the private estate of the said 
Edward Lorenzo Chiappini, which was surrendered on the 
9th day of August, 1855, as insolvent. 

That before and at the time of the surrender as aforesaid 
of the private estate of the said Edward Lorenzo Chiappini, 
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certain fixed property, to wit, an undivided half share in 
four farms of land situate, lying, and being in the district or 
settlement of Natal, stood enregistered in the land registry 
- of the said district or settlement in the name of the said 
Edward Lorenzo Chiappini as the owner thereof, the other 
half of and in the same farms being the property of one 
Bobert Michael Lafian and one William Pain Weston 
Noseworthy. 

That the said Defendants have sold and received payment 
for the said half share, the property of the said Edward 
Lorenzo Chiappini in the said farms or lands, but that the 
said Defendants, instead of bringing the {)roceeds thereof, 
amounting to the sum of £1380, into the private or separate 
estate of the said Edward Lorenzo Chiappini as part thereof, 
have carried the whole of the said proceeds into the in- 
solvent estate of the said Antonio Chiappini & Co., as part 
thereof, whereby the said Plaintiffs and other creditors of 
the said private or separate estate are much damnified. 

And the said Plaintiffs therefore pray that the said 
Defendants may be condemned to restore to the private 
estate of the said Edward Lorenzo Chiappini the proceeds 
aforesaid, amounting to the sum aforesaid, and to make all 
such alterations and amendments in the account of the 
estate of the said Antonio Chiappini & Co., and of the estate 
of the said Edward Lorenzo Chiappini, as may be necessary 
for effecting such restoration, ana that the Plaintiffs suing 
as aforesaid for themselves and for the other creditors of the 
said private estate of Edward Lorenzo Chiappini may have 
such further and other relief as to this Honourable Court 
shall seem meet, with costs of suit. 

W. PORTEB. 

Defendants' Plea. 

And the said Defendants, by Fairbridge & Co. their 
attorneys, come and defend this action, and say : 

That admitting, as they do hereby admit, the several 
allegations in the said declaration thereof set forth, yet the 
said Defendants sav that the said Plaintiffs ought not to 
have or maintain their claim or demand aforesaid, because 
the said Defendants say : 

That the certain fixed property mentioned in the said 
declaration, represented as registered in the name of the said 
Edward Lorenzo Chiappini as sole owner thereof, was 
erroneously so registered, but that on the contrary the said 
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G)perty was hand fide purchased by the said Edward 
renzo Chiappini, Antonio Ohiappini, and William Yates 
Eldridge jointly, then trading under the name, or firm of 
Antonio Chiappini & Co., for their . account and paid by 
them. 

That in the district of Natal, where the said property is 
situate, and also in this Colony, it was notoriously known as 
the property of the said Antonio Chiappini & Co., and they 
were considered as the owners thereof, and as such always 
considered in the public papers. 

That the said Antonio Chiappioi & Co., having so pur- 
chased the said lands as aforesaid, and having given directions 
to an agent at Natal to have the same transferred to and 
registered in the name of Antonio Chiappini & Co. as owners 
thereof, the said agent by mistake and error made out the 
transfer and registration in the name of said Edward Lorenzo 
Chiappini alone ; and which error was not at the time but 
recently at the time of surrender detected. 

That all the several estates, both of the firm aforesaid 
and of the private partners thereof, having been surrendered 
as insolvent, the Defendants are entitled as concurrent 
creditors, and in the equitable adjudication of the bond fide 
rights and interests of the several parties, to pray that the 
said error be redressed, and the proceeds of the said 
property arrested to the said Antonio Chiappini & Co. 

Wherefore the said Defendants pray that the claim of the 
said Plaintiffs be dismissed with costs, or otherwise that this 
Honourable Court will give such other relief in the premises 
as this Honourable Court shall consider fair and equitable. 

Plaintiffs' replication. — General. 
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PIETER CHRISTIAAN MASSYN, married in com-' 
MUNITT OP PROPERTY TO CATHARINA MAR- 
GARETHA DE KLERK; DANIEL JACOBUS 

SCHOEMAN, MARRIED IN COMMUNITY OF PROPERTY 

TO REGINA DORATHEA DE KLERK; PIETER 
BARENSE BOTHA, married in community of 
PROPERTY TO CORNELIA WILHELMINA CA- 
THARINA ABRAHAMINA DE KLERK; 
WILLEM ABRAHAM DE KLERK, THENNIS 
' CHRISTIAAN DE KLERK, DIRK ISAAK JO- 
SEPHUS DE KLERK, and MARTHA LOWICKA 
VAN AARD, WIDOW, executrix of the estate 

AND TESTATRIX OF THE MINOR CHILDREN OF BAREND 

JACOBUS DANIEL DE KLERK 



AND 

ALETTA CATHARINA DE LANGE, widow of the 
LATE WILLEM ABRAHAM DE KLERK . . . 



Plaintiffs ; 



Defendant. 



Plaintiffs' Declaration. 

The Defendant in .this suit has been summoned to answer 
the Plaintiffs in this suit, in an action to obtain the can- 
cellation or setting aside of a certain alleged last will, and 
for other purposes ; and thereupon the said Plaintiffs, by 
G. J. de Korte their attorney, complain : 

For that whereas the said Willeni Abraham de Klerk, now 
deceased, in his lifetime, and the said Defendant his wife, 
did on the 14th of July, 1856, make or purport to make, 
their mutual last will, whereby, amongst other things, they 
appointed each other reciprocally, that is, the first dying 
oi them, the longest living of them, together with the 
children of such first dying spouse, sole and universal heirs 
of and to the estate of such first dying spouse. 

That by the said mutual will, or paper writing purporting 
to be such, it was further provided, that four quit-rent farms 
or places, owned by the said testator and testatrix in com- 
munity of property, should remain in undisturbed possession 
of the survivor of the said spouse, who should be entitled to 
the rent and usufruct thereof for the term of his or her life. 
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That the said will or paper writing was witnessed, or pur- 
ported to be witnessed, oy two witnesses, and no more, 
one of which witnesses, viz., one Jan Jonathan Durandt, was 
then and there, and whilst so witnessing, married in com- 
munity of property to one Maria Gertruda Catharina Meyer, 
a daughter of the said Defendant by a former husband, and 
an heiress under the said supposed mutual will. 

That for greater certainty as to the contents of the said 
supposed will, and as to the manner of the execution thereof, 
they crave reference to the same, ready to be produced, and 
they pray that it may be considered as if inserted herein at 
length. 

That they are all of them the children of the said Willem 
Abraham ae Klerk deceased (who was a widower when he 
married the said Defendant, by whom he had no issue), or 
otherwise the spouses of such children, married in community 
of property, or otherwise the lawful representatives of such 
children deceased ; and that they the said Plaintiffs would all 
of them, as children of the said Willem Abraham de Klerk by 
a former marriage, either personally, or in right of their wives, 
or as lawful representatives of deceased children, be entitled 
to claim as heirs ah intestato of the said Willem Abraham de 
Klerk deceased, in case he died intestate. 

That besides them, there is one other child of the said 
Willem Abraham de Klerk, named Petrus Fredrik Comelis 
de Klerk, who has been declared of unsound mind, and of 
whom his brother, the Plaintiff, Thennis Christiaan de Klerk, 
has been duly appointed curator both as to person and estate. 

That they, together with the said Petrus Fredrik Cornelis 
de Klerk, would be the whole of the heirs ah intestato of the 
said Willem Abraham de Klerk deceased. And the said 
Plaintiffs submit that the said supposed mutual will is illegal 
and invalid, by reason that one of the two witnesses thereto, 
namely, the said Jan Jonathan Durandt, was incompetent to 
witness the same, he being himself an heir under the said 
will, in right of his wife. 

That even if the said supposed will be not wholly illegal 
and invalid for the cause aforesaid, yet that so much thereof 
as leaves to the said Defendant the rent or usufruct during 
her life of the four farms aforesaid, is illegal and invalid, 
inasmuch as the said Defendant, who was the second wife of 
the said Willem Abraham de Klerk, could not lawfully 
receive from the said Willem Abraham de Klerk more than 
he left to each of his children of his former marriage, whilst 
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the said life-rent or usufruct of the said four farms^ which is 
very valuable, is in excess of a child's portion, as already 
mentioned, and as by the said supposed will will appear. 

Wherefore the said Plaintiffs pray that the said supposed 
mutual will may be declared null and void as the letst will 
of the said Willem Abraham de Klerk, and that all proper 
and lawful proceedings may be taken for administering the 
estate of the said Willem Abraham de Klerk as an intestate 
estate, or otherwise the said Plaintiffs pray that it may be 
declared by the judgment of this Honourable Court that the 
bequest aforesaid to the said Defendant of the life-rent or 
usufruct of the four farms aforesaid is illegal and invalid, and 
that the sedd life-rent or usufruct as so bequeathed .jnay be 
adjudged to belong to the said Plaintiffs, together with the 
said Petrus Fredrik Cornelis de Klerk, or otherwise that 
the said four farms may be adjudged to belong to the joint 
estate of the said Willem Abraham de Klerk deceased, and 
the said Defendant, and to be in the same plight and con- 
dition as if no such life-rent or usufruct had been by the 
said Willem Abraham de Klerk bequeathed to the survivor, 
and that the said Plaintiffs may have such further and other 
relief as to this Honourable Court shall seem meet, with costs 
of suit. 

W. Porter. 

Defendants Plea. 

The said Defendant, by her attorneys, Fairbridge, Hull, 
& Meintjes, comes and defends the action aforesaid, and 
says : that the said Plaintiffs ought not to have or maintain 
their aforesaid claim and demand, as in said declaration 
thereof made, because the said Defendant saith, that ad- 
mitting, as she doth admit, the making and executing of the 
said will of the late Willem Abraham de Klerk, save and 
except the attesting thereof, and the position capacity, and 
character of said Plaintiffs in respect to the estate of said 
late Willem Abraham de Klerk, and his estate as severally 
in the said declaration thereof set forth, yet the said Defend- 
ant says she denies all and every other, &c., &c. 

Should this Honourable Court declare the said will now in 
question liable to be set aside qiu)d non, then and in that 
case, and not otherwise, the said Defendant for special plea 
says that there is another will of a date antecedent to the 
present, and made and executed according to the laws of the 
Colony, which is now in the possession of one of the Plaintiffs, 
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viz., Thennis Christia^n de Klerk, and which the said Tlienuis 
Christiaan de Klerk ought then to be ordered to produce, and 
which the said Defendant says ought then to subintrate in 
the place of the present will now questioned. 

Whereupon the said Defendant tenders issue to the said 
Plaintiffs, and prays the judgment thereon of this Honourable 
Court with costs. 

C. J. Brand. 

Plaintiffs* replication : — General. 



Defendants. 



JOHANNES P. BASSON, W. son Plaintipp ; 

AND 

J. W. L. SCHOLTZ, ministbb; C. J. BOSMAN, P. A.' 
BOSSOW, C. J. V. D. MEB\7E, bldbbb; JAN 
KOTZE, B. F. SMIT, H. D. BOONZAAIEB, N. J. 
MABAIS, AND A. DE KLEBCK, deacons, forming 

THE BOARD OP CHURCHWARDENS OF THE DUTCH 

BEFOBMED CHUBCH at piketberg .... 

Plaintiff's Declaration. 

The Defendants in this case have been summoned to 
answer the Plaintiff in an action to obtain transfer of the 
certain piece of land hereafter mentioned ; and thereupon the 
said Plaintiff, by G. J. de Korte his attorney, complains : 

For that whereas heretofore, to wit, on the 25th day of July, 
1855, he, the said Plaintiff, purchased from the Board of 
Churchwardens of the said church a certain piece of land in 
the village of Piketberg, situated below the Erf No. 5 in the 
said village, which land belonged to the said Board in its 
capacity as such Board and was held for the benefit of the 
said church. 

But afterwards, and after the said sale, he paid to the 
Board of Churchwardens aforesaid, by the hands of the cashier 
deacon of the said Board, one B. F. Smit, the purchase-money 
of the said piece of ground, being a sum of £3, but that he 
has not been able to obtain from the said Board transfer or 
conveyance of the said piece of land, although he has fre- 
quently applied for the same. 

Wherefore the said Plaintiff prays that the said Defendants, 
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who form the Board of Churchwardens of the said church, 
and who in that capacity own the piece of ground aforesaid, 
may be condemned to give to the said Plaintiff transfer and 
conveyance of the said piece of ground, and that they may 
also be condemned to pay the costs of suit. 

W. Porter. 



JOHAN FREDRIK DENEYS Plaintiff ; 

MICHAEL SEBRIGHT FITZGERALD .... Defendant. 

PladntiJTs Dedaration. 

The Plaintiff in this suit, by W. E. Moore his attorney, 
complains of the Defendant in this suit, who has been sum- 
moned to answer the said Plaintiff in an action of debt : 

For that whereas heretofore, to wit, on or about the 1st day 
of January, 1858, the said Defendant was indebted to the 
said Plaintiff in the sum of £129, as the rent due by the 
said Defendant to the said Plaintiff for the use and occupa- 
tion of a certain house and premises situated on the Eoiide- 
bosch road in the Cape Division from the 1st day of April, 
1854, to the Ist day of November, 1857, at the rate of £3 
per month, as per an agreement, which for greater certainty 
as to the contents thereof, the said Plaintiff prays may be 
considered as herein inserted, reference being thereunto had 
will more fully appear, yet the said Defendant, well knowing 
the premises, and although often requested, has hitherto 
refused and still refuses to pay, wherefore an action hath 
accrued to the said Plaintiff to demand from the Defendant 
the said sum of £129, which the said Plaintiff prays the said 
Defendant may be adjudged by this Honourable Court to 
pay to the said Plaintiff, with the costs of suit. 

P. J. Dentssen. 
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WILLEM JACOBUS PIENAAR, makried in cx)m- 

MUNITY OF PBOPBRTY TO ANNA SUSANNA 

VAN DER MERWE 



Plaintiff; 



AND 

HENDRIK AUGUST ENSLIN Defendant. 

Plaintiff's Declaraiion. 

The Defendant has been summoned to answer the Plaintiflf 
in this suit, in an action to recover the amount of a certain 
inheritance as hereinafter mentioned ; and thereupon the said 
Plaintiff, by Fairbridge & Co. his attorneys, complains : 

For that whereas he was on or about the day of 

185 — , married in community of property to the said Anna 
Susanna van der Merwe, which marriage still subsists. 

ThatRoelof Petrus van der Merwe, the father of the said Anna 
Susanna van der Merwe, died intestate on or about the 16th 
day of August, 1836, and that one Johan Hendrik Wagner 
was, on or about the 9th day of December, 1836, appointed 
executor dative of the estate of the said E. P. van der Merwe. 

That upon the appointment of the said J. H. Wagner as 
such executor dative, he, together with one Ferdinandus 
Hartzenberg and the said Defendant entered into a bond of 
security to and in favour of the late Gierke Burton, Esquire, 
the then Master of the Supreme Court, in a certain sum of 
£715 7s. conditioned that the said J. H. Wagner should and 
would faithfully administer the estate of the said late Roelof 
P. van der Merwe, and render a proper account of his ad- 
ministration as by the said bond of security, which the said 
Plaintiff prays may be considered as inserted herein, reference 
being thereunto had, will appear. 

That in and by the said bond the said Defendent interposed 
and bound himself as surety in solidma for, and co-principal 
debtor with, the said Johan Hendrik Wagner, renouncing 
the exceptions ordinia divisionis et exetissionis. 

That although the said J. H. Wagner entered upon the 
administration of the said estate, and possessed himself 
thereof, and although he did on the 17th day of June, 1841, 
frame a liquidation account of the said estate, by which 
accx>unt he awarded to the said Anna Susanna van der Merwe, 
the wife of the said Plaintiff the sum of £34 17s. 6d. as and 



Digitized by VjOOQIC 



PBEOEDENTS IN PLEADING. 143 

for her paternal inheritance, yet he the said Wagner never 
paid or satisfied the said sum, which, on the contrary, reinains 
still wholly due and owing. 

That after the said J. H. Wagner, as such executor dative 
as aforesaid, had framed and lodged the said liquidation 
account, he surrendered his estate as insolvent. 

That being unable to obtain payment from the said Wagner 
of the said paternal inheritance of his said wife, he (Plaintiff) 
applied to John Steuart, Esquire, the new Master of the 
Supreme Court, who, on the 24th day of June, 1858, for the 
purpose of the better enabling the said Plaintiff to recover 
the said sum of £34 lis. Sd., with interest a tempore morse 
from the said J. H. Wagner or his sureties, ceded and trans- 
ferred to the said Plaintiff the bond of security aforesaid to 
the said amount of £34 17s. 6d., with such interest as aforesaid, 
as by the said cession, which the said Plaintiff prays may be 
considered as inserted herein, reference being thereunto had, 
will appear. 

And the said Plaintiff prays that the said Defendant may 
be condemned to pay to the said Plaintiff as married as 
aforesaid in community of property to the said Anna 
Susanna van der Merwe the said sum of £34 17«., 6d., with 
interest a tempore moras and costs of suit. 

W. Porter. 



Tbusteb of W. M. THOMAS ... ... PLAnfnFP ; 

AND 

R. H. STANFORD Defendant. 

Plaintiff's Declaration. 
The Defendant in this suit has been summoned to answer 
the Plaintiff in this suit in an action to compel the said 
Defendant to pay the j)urchase-money of certain fixed 
property hereinafter mentioned, and in default of the said 
payment to have the contract of the sale thereof rescinded ; 
and thereupon the said Plaintiff, by Buissinn6 his attorney, 
complains : 

For that whereas heretofore, to wit, on the 23rd day 
of July, 1857, the said WiUiam Mark Thomas before his 
insolvency sold to the said "Robert Harley Stanford certain 
landed property, to wit, certain erf, together with two 
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pieces of freehold and one piece of loan freehold land, with 
the buildings erected thereon, situate in the Division of 
Stellenbosch, at Hottentot's Holland, called **Knorhoek," 
measuring together 12 morgen 354 square roods 78 square 
feet and 34 square inches ; as also a certain piece of perpetual 
quit-rent land, situate as above to the Farm Knorhoek, 
measuring 1038 morgen and 229 square roods ; as also certain 
piece of ground with the buildings thereon, situate in the 
iMvision of Stellenbosch, near the toll on the road over " Sir 
Lowry's Pass," being part of the property call " Goedever- 
wachting," measuring 201 square roods and 56 square feet, 
for the price or sum of £2000, to be paid in three equal 
instalments of £666 13». 4d. each, whereof the first was to 
be paid on or before the 23rd day of January, 1858, and the 
second on the 23rd day of July, 1859, and the third on the 
23rd day of July, 1860, as by a memorandum of agreement 
bearing date the 23rd day of July, 1857, and signed by 
the said Defendant and by Sir Eobert Stanford, Kt., and 
by Elisa Matilda Anne Stanford his wife, as sureties for 
and co-principal debtors with the said Defendant, and which 
memorandum the said Plaintiff prays may be con- 
sidered as inserted herein, reference being thereunto had, will 
appear. 

That as the first instalment aforesaid remained due and 
unpaid for a long space of time after the date specified for 
the payment thereof, he caused the said Defendant and the 
said sureties and co-principal debtors to be summoned pro- 
visionally for the payment of, th^ said first instalment, and 
obtained a provisional judgment for the said sum against the 
said Defendants in the said action jointly and severally, and 
issued a writ of execution against the said last-mentioned 
Defendants for the recovery of the said first instalment with 
costs, to which writ a return of nulla bona has beenjduly made 
as by the said writ remaining of record, reference being 
thereunto had, will more fully appear. 

That being desirous to close the insolvent estate aforesaid 
as soon as possible, he has frequently called upon the 
Defendant in this action to pay the instalment aforesaid now 
due and owing, or otherwise to consent to the cancellation of 
the sale of the said property, but that the said Defendant 
will do neither the one nor the other of these things. 

Wherefore the said Plaintiff prays that the said Defendant 
may by the judgment of this Honourable Court be condemned 
to pay to the said Plaintiff in his said capacity the sum of 
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£666 13s. 4rf., with interest thereon from the 23rd of July, 
1857, and in all respects to fulfil and keep the terms and 
stipulations of the said contract, and that in case the said 
Defendant shall fail to pay the amount aforesaid on or about 
some short day to be named by this Honourable Court, that 
then and in that case the said contract of sale aforesaid be 
cancelled, rescinded, and set aside. 

And that the said Plaintiff may have such other and 
further relief as to this Honourable Court shall seem meet, 
with costs of suit. 

W. POBTER. 

[Defendant hy defauU,'] 



DAVID ANDRIES DE VILLIERS Plaintiff; 

AND 

DIEDERIK B. KOHLER Dependant. 

Plaintiff's Declaration and Claim. 

The said Defendant has been brought into Court to answer 
the said Plaintiff in an action of debt, arisii^ from a surety- 
ship or guarantee; and thereupon the said Plaintiff, by 
J. H. Hofmeyer his attorney, complains : 

For that whereas the said Plaintiff is an auctioneer, and 
as such auctioneer held a sale on the 28th day of June, 1858, 
of sheep belonging to one Jacob Daniel Cilliers, at which 
sale one Pieter Barend Louw became the purchaser of 200 
sheep for the sum of £165, and whereby the said Pieter 
Barend Louw became indebted to the said Plaintiff as such 
auctioneer in the said sum of £165, 

That, amongst others, one of the conditions of the said sale 
was that the sheep were sold for cash, or at a credit of three 
months on a promissory note, duly secured or guaranteed to 
the satisfaction of him the said Plaintiff as such auctioneer. 

That in accordance with said conditions the said Pieter 
Barend Louw did render and grant a promissory note dated 
the 28th day of June, 1858, wr the said amount of £165, 
payable on the 28th day of September last past to the said 
I^laintiff, which said note was indorsed by said Defendant as a 
surety, whereby he agreed and engaged to bind himself as a 

L 
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surety for the said sum of £165^ and became liable and 
bound towards the said Plaintiff to pay the said amount on 
failure of the said Pieter Barend Louw to pay the same. 

That the said Pieter Barend Louw surrendered his estate as 
insolvent on the 17th day of July, 1858, and that the said pro- 
missory note becoming due and payable on ihe said 28th day 
of September, demand for payment was made both upon the 
said Pieter Barend Louw, and the said Defendant, but that 
the said Pieter Barend Louw and the said Defendant failed 
and refused to make payment thereof. 

Wherefore the said Plaintiff prays the judgment thereof of 
this Honourable Court, with interest from the said 28th of 
Septepaber, with costs of suit. 

C. J. Brand. 



PHILIP BROTHERS Plaintiffs; 

AND 

WILLIAM CHARMAN and ALEXANDER MILLER Defendants. 

Plaintiffs Declaration and Claim, 
The Defendants in this suit have been summoned to answer 
tlie Plaintiffs in this suit in an action of debt, the one of the 
said Defendants paying the other to be discharged; and there- 
upon the said Plaintiffs, by J. H. Hofmeyer their attorney, 
complain : 

For that whereas heretofore, to wit, on the 29th of March, 
1858, and at Cape Town, the said Defendant W. Charman 
applied to the said Plaintiffs to sell and deliver to him upon 
credit certain furniture. 

That the said Defendant A. Miller then and there, in con- 
sideration that the said PJaintiffs would sell and deliver the 
said furniture to the said Defendant W. Charman on credit, 
promised the said Plaintiffs to be responsible to them for the 
price of the said furniture. 

That confiding in the promise of the said Defendant 
Miller, they the said Plaintiffs did afterwards, to wit, on the 
said 29th day of March, 1858, deliver to the said Defendant 
Charman upon credit certain furniture, whereof the par- 
ticulars are contained in the account annexed to this declarci- 
tion, and which the said Plaintiffs pray may be considered as 
inserted therein. 
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That afterwards, to wit, on the 20th of April, 1858, upon 
the same promise and undertaking of the said Defendant 
Miller, the said Plaintiffs did deliver to the said Defendant 
W. Charman upon credit certain other furniture, whereof 
the particulars are also contained in the said account. 

That the price of the said furniture so delivered by the 
said Flaintifis to the said W. Charman is £41 88. 6d, and 
that although the said credit and the time for the payment 
of the said furniture has long since elapsed, yet neither of 
the said Defendants has paid the said price or any part 
thereof. 

That the said Defendant Charman, who was, when the 
said Defendant Miller promised the said Plaintiffs to be 
responsible for the price of the said furniture, which the 
said Defendant Charman was in want of, employed upon a 
newspaper in which the said Defendant Miller had or took a 
great interest, but which newspaper had ceased to exist, is in 
very poor and indigent circumstances and unable to pay the 
price of the furniture aforesaid or any part thereof, and 
that to excuss the said W. Charman as a principal debtor 
would be utterly fruitless, and be attended with expense. 

And the said Plaintiffs pray that the said Defendant 
Charman may be condemned by the judgment of this 
Honourable Court to pay to the said Plaintiffs the said sum 
of £41 &. 6d., with interest a tempore moras and costs of suit, 
and that the said Defendant Miller may be declared by the 
judgment of this Honourable Court to be, either as a surety 
or a co-principal debtor, responsible to the said Plaintiff for 
the said sum ; and that in case this Honourable Court shall be 
of opinion that the said Defendant Miller is a surety for and 
not a co-principal debtor with the said Defendant Charman, 
then the said Plaintiffs pray that the said Defendant Miller in 
case he shall not waive and forego his right to have the said 
Defendant Charman exeussed before being required as surety 
to pay the debt, may be condemned to pay the costs of such 
excussion, or so much of such costs as cannot be levied or 
made of the goods or effects of the said Defendant Charman, 
together with the said sum of £41 8$. 6d., they the said 
Plaintiffs hereby tendering and offering upon payment by the 
said Defendant Miller of the said sum of £41 8s. 6d., together 
with interest and costs of suit, to make cession to the said 
Defendant Miller of their action against the said Defendant 
Charman, and of the judgment aforesaid by them recovered 
in this suit against the said Charman, and that the said 

L 2 
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Plaintiffs may have such further and other relief as to this 
Honourable Court shall seem meet. 

W. PORTEB. 

Hxeepticn and Plea for the Defendant MUler. 

The said Defendant Alex. Miller, by his attorney A. 
Hutchinson, comes and excepts to the action aforesaid, and 
saith that the said Plaintiffs are not entitled in manner and 
form in the present action or claim and demand against the 
said Defendant, because the said Defendant saith, that sup- 
posing the said Defendant to be so liable as a guarantor or 
surety, as in said declaration thereof set forth, the said 
Defendant says that he can only become liable as such 
guarantor or surety in case of failure after excussion of the 
said principal debtor, the said W. Charman, to pay the same. 

The said Defendant therefore saith, that the said Plaintiffs 
are premature in their present action against the said De- 
fendant, and that they the said Plaintiffs are not entitled as 
yet to any such action or claim and demand as aforesaid. 

Wherefore the said Defendant proposes the exception of 
excussion, and prays that the Defendant be absolved from 
the instance with costs. 

And as for plea in this behalf should &c. 



[General Denied.'] 



C. J. Brand. 



Answer to Exception and Plaintiffs^ Beplication. 

Admitting as they do admit that the said Defendant if a 
simple surety is entitled to claim by exception the benefit of 
excussion, they deny that the said Defendant is in and by 
the declaration described as a simple surety, and they also 
deny that even if he were described as a, simple surety, he 
cannot be sued together with the principal debtor in manner 
and form as the said Charman and the said Miller are sued 
in and by the declaration of the said Plaintiffs, and the said 
Plaintiffs submit that the said Defendant Miller, though he 
may be entitled to the benefit of excussion, is not entitled to 
absolution from the instance, as by him by his exception 
claimed. 

And for replication — Join issue. 

W. Porter. 



Digitized by VjOOQIC 



PBEOEDENTS IN PLEADING. 149 



JAMES HIOKSON . . . / Plaintiff ; 

AND 

ALEXANDER MILLER Defendant. 

Plaintiff's Declaration. 

The Defendant in this suit has been summoned to answer 
the Plaintiff in this suit, in an action to compel the per- 
formance by the said Defendant of a certain contract as 
hereinafter mentioned ; and thereupon the said Plaintiff, by 
Fairbridge & Co. his attorneys, complains : 

For that whereas heretofore, to wit, on the 10th of March, 
1858, and at Cape Town, in consideration that the said 
Plaintiff would at the instance and request of the said 
Defendant, hire and engage himself to be and act as 
the publisher of a certain newspaper then about to be 
published in Cape Town, and to be caUed the C. of 
O. H. Daily NewSy for the space or term of twelve months, 
reckoned from the 15th day of April, 1858, the said 
Defendant promised and undertook to pay to the said 
Plaintiff, for and on account of his serving in and about 
the said newspaper, hire or salary at and after the rate 
of £200 per annum for the said space or term of twelve 
months. 

That^ confiding in the said promise and undertaking of the 
said Defendant, he the said Plaintiff did agree to become 
and act as such publisher aforesaid, and did faithfully and 
diligently perform all the duties by him proper or requisite 
to he performed, yet the said Defendant not regarding his 
said promise and undertaking, did not nor would pay to the 
said Plaintiff the hire or salary for the space or term afore- 
said, but on the contrary would only pay such hire or salary 
for a certain shorter space of time, to wit, the time between 
the said 15th day of April, 1858, and the 24th day of July, 
1858, on which latter day the further publication of the sajid 
newspaper, which had been first published on the said 15th 
day of April, 1858, was finally stojpped. 

• That the said Defendant now denies that he the said Defend- 
ant made or entered into any sort of promise or undertaking 
whatever to or with the said Plaintiff, or engaged to pay him 
any hire or sum of money, for any space or term whatsoever, 
and pretends and gives out that the person who employed 
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the said PlaintiiT as aforesaid was not the said Defendant 
but one George James Pike. 

Wherefore the said Plaintiff, who hath at all times been 
and still is ready and willing to perform all matters and 
things by him proper or requisite to be performed under the 
contract aforesaid, prays that the said Defendant may by 
ludgment of this Honourable Court be condemned to perform 
his part of the said contract, and that the said Defendant 
may be declared to be liable to pay to the said Plaintiff hire 
or salary at and after the rate aioresaid for, up to, and until 
the 15th day of April, 1859 (he the said Plaintiff being, as he 
has at all times been, ready add willing to perform all the 
duties by him proper or requisite to be performed) and that 
the said Defendant may be condemned to pay to the said 
Plaintiff such amount of hire or salary as diall at the time 
of the hearing and determination of this cause be due and 
owing to the said Plaintiff by the said Defendant, or other- 
wise that the said Defendant may be condemned to pay to 
the said Plaintiff the sum of £100 as and for damages sus- 
tained by the said Defendant of his contract aforesaid ; and 
that the said Plaintiff may have such further and other relief 
as to this Honourable Court shall seem meet, with costs of 
suit 

W. POBTER. 

Defendants Pleas in Convention and Claim in BeconverUion. 

The Defendant, by his attorney Hutchinson, comes and 
defends the action and says that the said Plaintiff ought not 
to have or to maintain his aforesaid claim and demand 
therein made, because the said Defendant says that he denies 
all, &c. &c. 

That in case any such contract as by the Plaintiff is 
alleged to have been made and entered into between the said 
Plaintiff and the said Defendant, qwd non, then and in 
that case, and not otherwise, the said Defendant saith, that 
when the said paper called the C of O. H. Daily Times 
ceased to exist, on the 24th day of July, 1858, the said Plaintiff 
was paid for the labour and trouble he had done and per- 
formed in regard to that paper, and received the sanae 
without protesting against non-further employment^ nor 
alluded to any contract, nor claimed any performance of any 
contract, nor did he at any time after that tender or offer' to 
perform any such service as he alleged in his said declaration 
to have been contracted to perform, but on the contrary 
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received the money as aforesaid, without any remonstrance 
whatever, and only some time afterwards was advised to 
bring the present action. 

That supposing the said Plaintiff to have had any right by 
anjr contract as alleged, yet that the said Plaintiff by his 
tacit consent and waiver has terminated such contract on the 
said 24th day of July, 1858, and is therefore not entitled to 
any such claim and demand as aforesaid. Wherefore the 
said Defendant prays that the claim of the Plaintiff may be 
rejected with costs. 

And for a claim in reconvention the said Defendant saith, 
that during the time the said Plaintiff was connected with 
the said paper, the Daily Times, the said Plaintiff at various 
times received moneys on account of said paper, part of which 
only he the said Plaintiff accounted for to George James 
Pike, but great part of which, amounting to £50, is still in 
the hands of the said Plaintiff, and kept by him and not 
accounted for. 

That should this Honourable Court decree him the said 
Defendant to be liable for the payment of any wages or 
otherwise to said Plaintiff, that then and in that case the said 
Plaintiff is bound and liable to pay to the said Defendant in 
reconvention the said sum of £50 aforesaid, or otherwise to 
account for the same. 

Wherefore the said Defendant prays the judgment in re- 
convention therein, with costs. 

C. J. Brand. 

Plaintiff's Beplicaiicm and Plea in Beconvention : — General. 
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EDEROOS BROWN Plaintiff ; 

AND 

HESTER CAROLINA HANSEN, widow of the late 
FRITZ BROWN, and LEYLA, widow of JERRIM, 
MINALAI, RENIA, BIDAAR, AMANULA, majob 

CHILDBBN OF THE SAID FITZ BROWN AND HIS 
DECEASED WIFE RYKIE, HEIB8 OF, AND AS SUCH 
HAVING AN INTEREST IN, THE ESTATE OF THE LATE 

FRITZ BROWN, AND ABRAHAM DENYSSEN, 

BECRETABY TO THE ASSOCIATION FOB THE ADMINIS- 
TRATION AND SETTLEMENT OF ESTATES IN THEIR 
CAPACITY AS THE EXECUTORS TESTAMENTARY OF THE 

LATE FRITZ BROWN, and guardian of his 

MINOR HEIRS 



Dependants. 



Plaintiff's Declaration. 

The Defendants in this suit have been summoned byEderoos 
Brown, one of the children of the said Fritz Brown and his 
predeceased wife Bykie, the Plainti£f in this suit, in an action 
to be declared one of the heirs of the said Fritz Brown, and 
to be ranked as such in the liquidation and distribution 
account of his said estate, and generally for other purposes ; 
and thereupon the said Plaintiff, by C. J, B.uissinne his 
attorney, complains : 

For tnat whereas heretofore, to wit, on the day of , 

the said Fritz Brown and one Rykie were married in com- 
munity of property according to the rites and ceremonies of 
the Mohammedan Church to which they respectively belonged. 

That out of the said marriage were bom the said Leyla, 
Minalai, Kenia, Bidaar, and Amanula, the aboye-mentioned 
Defendants, and him the Plaintiff in this suit. 

That subsequently, to wit, on the 24th day of April, 1846, 
the said Rvkie died, leaving the said Fritz Brown her sur- 
viving, and who by her last will had been appointed executor 
of her estate and guardian of her minor children. 

That having liquidated the said estate he the said Fritz 
Brown paid to each of the said children bom out of his said 
marriage with the said Kykie the inheritance due to each of 
them respectively. 
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That subsequently, to wit, on or about the 7th day of July, 
1852, the said Fritz Brown entered into a second marriage 
with the said Hester Carolina Hansen, one of the Defendants 
in this suit, of which marriage several children were bom, not 
necessary to be herein referred to. 

» That subsequently, to wit, on the 23rd day of March, 1858, 
the said Fritz Brown died, leaving the said Hester Carolina 
Hansen him surviving, who, togedier with the children bom 
out of the said second marriage, were appointed as heirs of 
the said Fitz Brown's estate, as will appear from his said last 
will now filed with the Master of the Supreme Court. 

That by the said last will and testament he also leaves to 
his children above-mentioned and procreated out of the 
marriage between him and the said Rykie his first wife one- 
twelfth of his said estate excepting however the said Plain- 
tiff, whose claim he wholly ignored and passed by. 

That the said Fritz Brown by his said will appointed as 
the executors of his estate and guardians of his minor heirs 
the S. A. Association for the Administration of Estates, duly 
incorporated by an Act of the Colonial Legislature of the 
8th day of June, 1855, and as such represented by their 
secretary the Defendant in this suit, ano^ who duly entered 
upon the administration thereof. 

That the said Association in their said capacity as such 
executors having framed a provisional liquidation and dis- 
tribution account of the said estate, awarded no part or 
portion of the estate of his father, the said late Fritz Brown 
to him. 

Wherefore the said Plaintiff prays that he may be ad- 
judged by this Honourable Court to be one of the heirs of 
the said Fitz Brown and entitled to be ranked as such in the 
liquidation and distribution account ; and further, that the 
said executors pay to him such sum or sums of money as he 
may by law be entitled to, or otherwise that this Honourable 
Court will give to him such other relief in the premises as 
it may deem just and proper, with the costs of suit. 

P. J. Denyssbn. 

Defendants^ Plea. — General issue. 
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DOROTHEA JOHANNA HELDER, widow and 

EXECXJTBIX TESTAMENTAR7 OF THE LATE BERNARD 

HELDER • . . . . 



Plaintiff; 



MOSES LEVI BENSUSAN, trading under the 1 

STYLE OF M. L. BENSUSAN & CO j ^^^'*^^^- 

Plaintiff^ 8 Declaration. 

Defendant has been summoned to answer Plaintiff Twho by 
an order of the honourable the Jud^e at chambers oearing 
date the 18th day of January, 1858, has been authorized and 
empowered to take up and prosecute this action, and has 
been placed on the record in her said capacity as Plaintiff) 
in an action of debt ; and thereupon the saia Plaintiff, by 
G. J. Buissinn^ her attorney, complains : 

For that whereas the said Defendant is justly and lawfully 
indebted to the said Plaintiff in her said capacity in the sum 
of £44 17«. 9i. as and for dates sold and delivered by the 
said late Bemand Holder in his lifetime to the said Defend- 
ant trading as aforesaid at Hondeklip Bay aforesaid, on or 
about the 4th day of September last past, as by an account 
annexed to this declaration, which the said Plaintiff in her 
said capacity prays may be considered as inserted herein, will 
appear. Yet the said Defendant, trading as aforesaid, al- 
though often requested so to do, hath notpaid the said amount 
or anj part thereof to the said Bernard Blelder in his lifetime 
nor since his decease to the said Plaintiff. 

Wherefore an action hath accrued to the said Plaintiff in 
her said capacity to have and demand from the said Defend- 
ant trading as aforesaid the said sum of £44 17s. 9i., which 
she prays the said Defendant may be condenmed to pay her 
in her said capacity, together with the interest a tempore mwm 
and costs of suit. 

P. J. Denyssen. 

\l)efefndant by default.'] 
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THOMSON, WATSON & CO Plaintiffs ; 



G. C. HANSLO • • . Defendant. 

Flaintiffz* DedarcUion. 

Defendant has been summoned to answer Plaintiffs in an 
action of debt, and thereupon the said Plaintiffs, by Moore 
their attorney, complain : 

For that whereas the said Defendant is justly and lawfiiUy 
indebted to them in the sum of £89 lis,, being the balance 
or amount of a certain account stated and settled between 
the said Plaintiffs and the said Defendant for goods sold and 
delivered, and for rent or hire of a certain store or premises, 
rented or hired by the said Defendant from the said Plaintiffs, 
and for moneys lent to, and moneys paid, laid out, an4 ex- 
pended by the said Plaintiffs for the use of the said Defendant. 

That they have annexed to this declaration a copy of their 
account current with the said Defendant, shewing the said 
balance or sum of £89 lis. to , be due and owing, which 
balance or sum the said Defendant has frequently acknow- 
ledged and promised to pay, but has hitherto failed so to 
do. 

Wherefore the said Plaintiffs pray that he may be con- 
demned to pay to the said Plaintiffs the said sum of 
£89 178. Od. with interest a tempore morse and costs of suit. 

W. Porter. 



COETZEE Plaintiff; 

AND 

STEENKAMP Defendant. 

Plaintiff' 8 Declaration. 
Action to get transfer of portion of farm sold. 

Defendant's Plea. 

General issue. 

And as a further plea the said Defendant saith that a 
certain alleged deed of sale alleged to have been made and 
executed by the said Defendant is illegal and of no value 
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or effect, inasmuch as the same was obtained from the said 
Defendant under false pretences, she intending thereby 
merely to give a temporary permission to water cattle on 
said farm " Dieve Kop " which said document she was more- 
over induced by severe ^threats of* imprisonment, and in the 
absence of her husband, to sign. 

That even if the Defendant did sign and execute the said 
paper, whereby it is alleged that she sold the said farm 
** Dieve Kop,'* or part thereof, to the said Plaintiff, such pre- 
tended sale is null and void, and illegal, inasmuch as the 
said Defendant had in law no right or power to execute such 
sale without the consent or concurrence of her said husband, 
to whom she had been before that time married in com- 
munity of property. 

Wherefore the said Defendant tenders issue upon the 
premises and prays that the claim be rejected with costs. 



PORT ELIZABETH BANK ....... Plaintipfb; 

AND 

FRONTIER COMMERCIAL BANK Defenbants. 

Plaintiffs' Deelaratiqn. 

The Defendants in this suit have been summoned to answer 
the Plaintiffs in this suit in an action to recover the sum of 
£87 138. 4d. hereafter mentioned, with interest thereon from 
the 1st day of April, 1858 ; and thereupon the said Plaintiffs 
by Fairbridge & Hull their attorneys, complain : 

For that whereas for a cousiderable time past certain 
dealings and transactions took place between the two banking 
companies aforesaid, whereby (amongst other things) the Port 
Elizabeth Bank aforesaid was accustomed to transmit to the 
Frontier Commercial and Agricultural Bank aforesaid, bills of 
exchange and promissory notes payable in Graham's Town or 
its vicinity, which had been discounted by the Port Elizabeth 
Bank, or left with it by its customers in Port Elizabeth for 
collection, in order that the Frontier Commercial and 
Agricultural Bank might at the maturity of such bills and 
notes receive the amount thereof for and on account and as 
the agent of the said Port Elizabeth Bank aforesaid. 
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That in reference to such agency as aforesaid, it was ex- 
pressly agreed and undertaken by the Frontier Commercial 
and Agricultural Bank, acting by and through its cashier, 
Jonathan Stunden Esq., that all bills or notes so trans- 
mitted as aforesaid, for the purpose aforesaid, by the Port 
Elizabeth Bank to the Frontier Commercial and Agricultural 
Bank, should be duly demanded, and if not duly paid, should 
be duly protested, or noted for protest, in manner and form 
as by the law of this Colony provided in such cases, and that 
re^lar notice of dishonour should be given to the Port 
Elizabeth Bank by the next mail after such dishonour, in 
order that the said last-mentioned bank might, if the bill or 
note in question had been discounted, give notice to its 
indorser, and if it had not been discounted but only lodged 
for collection, then that the said Bank might withhold the 
amount from the credit of the customers by whom the same 
was lodged, as was the custom of said Bank in such cases, it 
being taken for granted by said Bank (as the Frontier Com- 
mercial and Agricultural Bank had full notice) that every 
such bill or note had been duly paid in G-raham's Town, 
unless the Port Elizabeth Bank received from Graham's 
Town notice of non-payment. 

That certain persons trading at Port Elizabeth under the 
style or firm of Maynards & Von Bonn, who are customers 
of the Port Elizabeth Bank, lodged with the Bank for 
collection in the manner usual in such cases, a promissory 
note for £87 13«. 4i., made by one Eobert Bead of Graham s 
Town, in favour of the said Maynards & Von Boun, and by 
them indorsed, bearing date at Graham's Town the 1st day 
of October, 1857, and payable six months after such date, to 
wit, upon the 1st day of April, 1858. 

That the said Port Elizabeth Bank^ by George M. Cole its 
cashier, did, under and by virtue of- the arrangement and 
agreement aforesaid, and trusting to the fulfilment thereof by 
the said Frontier Commercial and Agricultural Bank, trans- 
mit the said note to the said Bank before it became due, in 
order that it might demand and receive the amount thereof 
from the said B. Bead, and place such amount to the credit of 
the Port Elizabeth Bank, or otherwise, in case of non-pay- 
ment, should cause the same to be noted or protested, and 
give to the said Port Elizabeth Bank notice thereof, in 
order that the said Bank might withhold credit for the 
amount of such note from the said Maynards & Von Boun. 

That afterwards, and after a reasonable time for receiving 
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notice of non-payment had elapsed, the said Port Elizabeth 
Banky being really and bond fide under the belief that the 
said note had been duly paid in Graham's Town by the said 
B. Bead, passed the amount thereof to the credit of the said 
Maynards & Yon Bonn, who, in course of business, drew out 
and received the same. 

That afterwards, and after the said B. Bead had sur- 
rendered his estate as insolvent, to wit, on the 22nd day of 
July, 1858, the said Frontier Commercial and Agricultural 
Bank for the first time notified to the said Port Elizabeth 
Bank that the note aforesaid had not been paid when due, 
or at all. 

That the said Frontier Commercial and Agricultural Bank, 
although they received the said note long before the maturity 
thereof, neither caused the said note to be noted or protested 
for non-payment, nor gave to the said Port Elizabeth Bank 
any notice of the dishonour of the said note, before and until 
the said 22nd dav of July, 1858. 

That having been misled by the laches and neglects of 
the said Frontier Commercial and Agricultural Bank into 
paying Maynards & Von Bonn the amount of the said note, 
who deny their liability to repay such amount, the said 
Port Elizabeth Bank has requested the said Frontier Com- 
mercial and Agricultural Bank to take up the said note as 
their own, and to pay the amount of the said note to the 
said Port Elizabeth Bank, which the said Frontier Com- 
mercial and Agricultural Bank refuses to do. 

Wherefore the said Plainti£b, who as such trustees as 
aforesaid are the proper Plaintiffs in this case, pray that 
the said Defendants, who as such trustees as aforesaid ar& 
the proper Defendants, may be condemned to pay the said 
Plaintiffs, in their said capacity, the said sum of £87 13«. 4e2., 
with interest from the 15th day of April, 1858,-and costs of 
suit. 

W. Pouter. 

DefendarUs^ Plea. 

Defendants, by Beid & Nephew, plead generally : 
And for a further plea in this behalf (should the plea 
firstly above pleaded be insufiScient for the defence of this 
action, but not otherwise), the said Defendants say that the 
promissory note mentioned in the summons wai^ at its 
maturity, to wit, on the 1st day of April, 1858, presented 
for payment to the said B. Bead, by one of the clerks of 
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the Frontier Commercial and Agricultural Bank, and dis- 
honoured by the said E. Read. 

That as the firm of Maynards & Van Roun were still the 
real holders of the said note, it was not necessary or ex- 
pedient, nor were they in law bound, to incur any expense 
for a notarial protest of presentment and non-payment of 
the said note. 

That the said B. Bead was in such embarrassed circum- 
stances between the said 1st day of April and the 3rd day 
of June, 1858, on which last-mentioned day the schedules 
for the surrender of his estate were transmitted to Cape 
Town, that the said firm of Maynards & Van Bonn could 
not between the said 1st day of April and the 3rd day of 
June, 1858, have successfully recovered by legal process the 
amount of the aforesaid note. 

That it was not customary as between the Plaintiffs and 
Defendants to credit the amount of any bill or note trans- 
mitted by them respectively to each other for collection, 
without being first advised that it had been duly paid, and 
that it was not customary for the cashier of the said Frontier 
Commercial and Agricultural Bank to give immediate notice 
of the dishonour of any bill or note transmitted to him for 
collection by the Port Elizabeth Bank, or return it by post 
until specially requested to do so by the cashier of the Port 
Elizabeth Bank. 

That they were in the habit of transmitting from time to 
time, through their cashier, periodical statements shewing 
the credit due to the Port Elizabeth Bank for money col- 
lected, and that they did after the dishonour of the said 
note, to wit, on the 22nd day of July, 1858, forward such 
statement for the information of the cashier of the Port 
Elizabeth Bank, in which the amount of the said note was 
not credited. 

That the said Plaintiffs thus had sufficient and timely 
notice of the dishonour of the aforesaid note. 

And this the Defendants are ready to verify, wherefore 
they pray judgment with costs of suit. 

Plaintiffs* Beplication : — General. 
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FREDERIC HALSE Plaintifp ; 

AND 

JOHN STEUART, Esq., high bhebipf of the colony ) ^ 

nt r> XT ( Defendant. 

OF the Cape of Good Hope j 

Plaintiff* B Declaration. 

Defendant in this suit has been summoned to answer Plain- 
tiff in this suit, in an action to recover damages as herein- 
after mentioned ; and thereupon the said Flamtiff, by J. J. 
Meintjes his attorney, complains : 

For that wherefts heretofore, to wit, on the 2l8t day of 
August, 1858, and at Leeuw Fontein in the Division of 
Aliwal, the said Defendant by his said deputy and agent, 
to wit, one Christopher Armstrong, under colour of a writ of 
execution, dated the 2nd day of August, 1858, issued in a 
suit wherein one Robert Spiller was rlaintiff, and one James 
Smith was Defendant, against the goods and chattels of 
the said James Smith did illegally and wrongfully seize 
and lay under attachment a large number, to wit, 120 head 
of cattle, the property of the said Plaintiff. 

That before, and at, and after the seizure of the said 
cattle, the said Defendant had notice that the said 120 head 
of cattle were the property of the said Plaintiff, and did not 
in any way belong to the said James Smith, which notice 
the said Defendant however disregarded. 

That the sale of the said 120 head of cattle so illegally 
seized as aforesaid w£ts advertised to take place on the 20th. 
day of September, 1858, at Burghersdorp. 

That the said Defendant thereafter, to wit, on the 20th 
day of September, 1858, took possession of the said 120 
head of cattle the property of the said Plaintiff, as if they 
belonged to the said James Smith, notwithstanding the 
aforesaid notice. 

That the said Defendant finding that other goods and 
chattels which he had already seized and laid under attach- 
ment, were suflBcient to satisfy the exigency of the aforesaid 
writ of the 2nd day of August, 1858, did on the 25th day of 
September, 1858, return 61 head of cattle so illegally 
seized as aforesaid, but has failed and neglected to return to 
the said Plaintiff the said remajning 59 head of cattle, 
although often requested so to do, and which said 59 head 
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of cattle were lost through the defeult and negligence of the 
aforesaid deputy of the said Defendant. 

Wherefore the Plaintiff says that an action lias accrued to 
him to demand from the said Defendant the payment of the 
sum of £236, being the value of the aforesaid 59 head of 
cattle ; and the Plaintiff prays that the Defendant may be 
condemned to pay the said sum of £236, with interest a 
tempore morm and costs of suit. 

J. H. Brand. 

Jkfendomfs Flea. — General denial. 



DANIEL FERDINAND BOSMAN PLAnmFF; 

AND 

ADRIAAN PHTLIPPUS CLOETE Defendant. 

Plaintiff^ 8 Decla/ration. 

Defendant has been summoned to answer Plaintiff in an 
action of debt; and thereupon the said Plaintiff, by de 
Korte his attorney, complains : 

For that whereas the said Defendant is justly and law- 
fully indebted to the said Plaintiff in the sum of £60 for 
the price of certain goods, to wit, two stuckvats sold and de- 
livered by the said Plaintiff to the said Defendant at his 
request, on or about the 4th day of March, 1859, which 
sum the said Defendant refuses to pay, wherefore the said 
Plaintiff prays that he may be condemned to pay the same, 
with costs of suit. 

W. Porter. 

Defendant* 8 Plea. 

Ist. General issue 

Should the plea above pleaded be insufficient for the 
defence of this action, but not otherwise, the said Defendant 
says that on or about the 5th day of February, 1859, he 
purchased of the Plaintiff for the sum of £50 two stuckvats, 
one of which was nearly ready and was soon thereafter de- 
livered to and acceptea by the Defendant, and the other 
was not yet made, but the Plaintiff promised to make the 
said stukvat of the same size and quality as the first stukvat, 

M 
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and to deliver to tbe said Defendant the said stukyat when 
completed. 

That it was agreed upon by and between him and the 
Plaintiff that he the Defendant should on receiving the 
said second stukvat give his promissory note for £50, pay- 
able at the Stellenbosch Bank, to the said Plaintiff four 
months after date as the price of the said two stukvats. 

That he did not see the said second stukvat when it was 
left at his residence on or about the 5th day of March, 1859, 
but soon afterwards, to wit, on or about the 7th day of 
March, 1859, he found out that the said second stukvat was 
not of the size agreed upon, but much smaller, and of less 
value than the first stukvat. 

That by reason of the premises he refused to accept the 
said second stukvat, and gave immediate notice thereof to 
the Plaintiff. 

That afterwards, to wit, on or about the 20th day of March, 
1859, the Plaintiff agreed with the Defendant that, in con- 
sideration of the Defendant keeping the said second stukvat 
for the sum of £22 10«., payable by Defendant's promissory 
note, he the Plaintiff would make another stukvat for the 
Defendant of the same size as the first stukvat, and the 
Plaintiff agreed that the Defendant should on the delivery 
of the said third stukvat give his. Defendant's, promissory 
notes for £22 lOs. and £50. 

That afterwards, to wit, on or about the 12th day of 
Mav, 1859, he received fixmi the said Plaintiff the said 
stukvat last mentioned, whereupon he immediately tendered 
to the Plaintiff his aforesaid promissory notes for £22 10s. 
and £50, and the Plaintiff then took and accepted the 
promissory note for £22 lOs., but refused to accept Defend- 
ant's note for £50. 

That he always had been ready and willing to give to the 
said Plaintiff his, the Defendant's, aforesaid promissory note 
for £50, and that ever since the said note Ibecame due, he 
has been ready and willing to pay the said sum of £50. 

And the Defendant is ready to verify, wherefore the 
Defendant prays that his said tender may by judgment of 
this Honourable Court be declared sufficient, with costs of 
suit. 

J. H. Bband. 

PlaintiJTs B^Ucation. — General. 
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TRUSTEES OF SAILORS' HOME PLAnmFFs; 

AND 

JAMES WATT Dbfendant- 

Plaintiffs* Declaration. 

Defendant has been smnmoned b7 Plaintiffs in an action 
of ejectment, and thereupon, by !Beid & Nephew their 
attorneys, complain: 

For that heretofore, to wit, on the 29th day of February, 
1856, the Commissioners of the Municipality, bein^ then 
the owners, in their said capacity, of a certain piece of 
municipal ground, with the buildings erected thereon, 
situated in Cape Town, measuring 70 square rods, 93 square 
feet, and 126 square inches, bounded N.W. by Loop Street, 
S.W. by Prestwieh Street, S J3. by Sea Street, and N.E. by 
municipal ground, did transfer to the said Plaintiffs in their 
said capacity, and to the trustees of the said ^ New Sailors* 
Home, in full and free property for the purpose in the 
deed of transfer mentionea, as by the said deed, which the 
said Plaintiffs pray may be considered as inserted herein, 
reference being thereunto had, will appear. 

That being, oy the transfer aforesaid, the owners in their 
said capacity of the said piece of ground they have, acting 
under the instructions of the committee of management of 
the said Sailors' Home, requested the said Defendant, who 
has and keeps possession of the said piece of ground, to de- 
liver up possession thereof to the said Plaintiffs in their 
said cap£tcity, which he wholly refuses to do. 

That they are not fully cognizant of the nature of the 
grounds or jpretexts upon whieltt the said Defendant retains 
such possession as aforesaid, but that they have reason to be- 
lieve that the said Defendant maintains nis right to do so by 
reason of a letter written to him in the year 1837 by the 
then town trustees, Charles de Lorentz and Balph Kogerson, 
by which letter the said trustees granted permission to the 
said Defendant to t)ccupy the said piece of- ground as and 
for a Sailors' Home, such occupation to continue for ten 
years from the date of said permission, and thereafter so 
long as the said premises shall be used for a Sailors' Home. 

That the said premises have long ceased to be used as a 
" Sailors' Home," or in any other way which would entitle 
the said Defendant to possess the said premises, even if the 

M 2 
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said letter of the said town trustees had been a grant of the 
said premises, made upon the condition in the said letter 
specified. 

That without admitting that the said Defendant has any 
claim or just reason tp expect /roin ^ny. person any com,- 
pensation for any work done by him upon tne said premises, 
or that if the said Defendant hath such claim that he could 
<5laim the same from the said Plaintiffs, or that if he could 
claim the same from the said Plaintiffs he has a right to 
retain possession from the said Plaintiffs as such owners as 
aforesaid, yet for peace sake and in order to avoid litigation 
they have offered to the said Defendant to refer to arbitration 
the question whether the said Defendant is entitled to claim 
any compensation, and if he be, how much, for the im- 
provements, if any, made by him upon the said premises, 
which offer the said Defendant has refused, and which offer 
the Plaintiffs now again repeat. 

And pray that the said Defendant may be condemned to 
deliver up to the said Plaintiffs in tneir said capacity 
possession of the piece of ground and premises aforesaid, and 
that, if need be, the said Plaintiffs may be put into possession 
by the proper officer of this Honourable Court, and that the 
said Defendant may be ejected from the said premises, and 
interdicted from entering upon or disturbing the same, and 
that the said Plaintiffs may have such further and other 
relief as to this Honourable Court shall seem meet, with costs 
of suit 

W. Porter. 

[Defendant in default of Plea.} 



J. A. VAN NIEKERK and J. P. HARTMAN, ^ 
EXECUT0B8 OF VAN NIEKERK J 

AND 

L. BENNETT Defendant. 

Summons. 

Plaintiff summoned to shew cause wherefore he shall not be 
adjudged and decreed by this Honourable Court to alter and 
rectify, or cause to be altered and rectified, a certain title 
deed or transfer, with diagram annexed, erroneously con- 
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veying and transferrins to him a certain farm called Daal Een 
Dracht, situate in the division of Victoria East. 

And the said Plaintififs in their said capacity say tliat the 
Colonial Government granted to the late Gert Lowrence van 
Niekerk during his lifetime a certain farm situate in the 
division of Victoria, and which was called and known by the 
name of Lintendaal, and which said farm he occupied until 
his death, and now lawfully belongs to his estate. 

That the Colonial Government granted a certain other 
farm adjoining the one of the deceased to one Gert Helgar 
van Niekerk and which was called and known by the name 
of Daal Een Dracht, which said farm he, the said Gert Helgart 
van Niekerk, occupied and used until sold by him to the 
said Defendant, which occurred on or about the — day of 
June, 1858. 

That the said Defendant from the date of his purchasing 
the said farm Daal Een Dracht from the said Gert Helgart van 
Niekerk, used, occupied, and possessed the same as his lawful 
property. 

That subsequently to the said recited grants, to wit, in or 
about the month of June, 1859, last past, the deeds of grants 
of the two respective farms were forwarded by the Govern- 
ment to the Civil Commissioner of Alice, to be by him issued 
to the grantees or their lawful representatives, when it was 
first discovered that through an error committed by William 
Barnfather, late Government sworn Land Surveyor, he 
erroneously named and marked the two farms on the diagrams 
representing the same, i.e., the title of the farm Lintendaal 
now appears as Daal Een Dracht and entered in the name of 
the said Gert Helgart van Niekerk ; and the title of the 
farm Daal Een Dracht, now appears as Lintendaal, and 
erroneously entered into the names of the Plaintiffs, in con- 
sequence whereof the said grantees of these said farms have 
erroneous deeds of grant and titles registered in their names. 

That since the issue of the said grant to the said Gert 
Helgart van Niekerk, he has transferred the same to the 
present Defendant, who, taking advantage of the said error, 
has entered upon the possession of the farm, the property of 
the estate of the late Gert Lowrence van Niekerk, and 
without any authority or process of law, and by force, did 
illegally drive off and remove the stock of one William Pohl, 
then grazing on the said farm, he, the said William Pobl 
being then the lawful occupier of the same, and refuses to 
quit therefrom. 
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That they have offered to the said Defendant to have sucli 
of the said titles or deeds of grant with the diagrams altered 
and rectified in order that the said Defendant may obtain a 

E roper and correct title of the farm Daal Een Dracht bought 
y him from the said Gert Helgart van Niekerk, and that 
the Plaintiffs in their said capacity may have a correct title 
and diagram of the farm Lintendaal granted to the late Gert 
Lowrance van Niekerk ; but that the said Defendant refases 
to comply with the said reau^t, as it is said. 

Wherefore an action hatn accrued to the said Plaintiffs to 
have the title and diagram of the said farm bought by the 
said Defendant from the said Gert Helgart van Niekerk 
altered and corrected in the Eegistrar of Deeds OflSce in Gape 
Town. 

And also to shew cause (if any) why the said Defendant 
shaJl not be restrained and interdicted from selling or other- 
wise alienating or using the said farm erroneously registered 
and standing in his name ; or otherwise that this Honourable 
Court will grant such further or other relief in the premises 
as to it may seem just and meet^ with costs. 

Befendmfs Pleas. 

1st. GeneraL 

And for a farther plea in this behalf (should the above be 
deemed insufficient by this Honourable Court, but not other- 
wise) the Defendant says, that the Plaintiffs ought not to have 
or maintain any action against him in respect of the premises, 
inasmuch as he says that on or about the 3rd day of May, 1857, 
M. J. van Niekerk, the widow of the late Gert Lowrance van 
Niekerk, by and with the consent of the Plaintiffs as such 
executors as aforesaid, sold to one Benjamin Norton all the 
right, title, and interest of her late husband in and to the said 
farm Lintendaal ; and the said Defendant further saith, that 
the said Benjamin Norton does not dispute the title of the 
said Defendant to the farm Daal Een Dracht, nor allege that 
the same is erroneously transferred to him, but, on the con- 
trary^, the said Benjamin Norton as such purchaser as afore- 
said is ready and willing to accept transfer of the said farm 
Lintendaal as the same has already been granted to or trans- 
ferred to the said Plaintiffs, and this the Defendant is ready- 
to verify, wherefore he prays judgment of this Honourable 
Court, with costs of suit. 

A. W. Cole. 
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JOHN DTASON Platntiff; 

AND 

JOHN RUTHVEN Defendant. 

Plaintiff* s Declaration. 

John Euthven, the Defendant in this suit, has been 
summoned to answer John Dyason, the Plaintiff in this suit, 
in an action of debt, and thereupon the said Plaintiff, by 
Fairbridge & Hull his attorneys, complains : 

For that whereas heretofore, to wit, on the 1st day of 
October, 1859, and at Cape Town, the said Defendant applied 
to the said Plaintiff to lend him the said Defendant a sum 
of £65, to be repaid by the said Defendant on the 1st day of 
January, 1860, and to be secured by the promissory note of 
the Defendant in favour of the said Plaintiff. 

That he agreed to lend the said sum upon such promissory 
note in consideration of being paid or allowed by the said 
Defendant certain interest mutually agreed upon between 
the said Plaintiff and the said Defendant^ namely, interest at 
and after the rate of 12 per cent 

That he then and there received from the said Defendant 
his promissory note dated 1st October 1859, and payable on 
Ist day of January, 1860, to the order of the said Plaintiff, 
and then and there paid to the said Defendant the said sum 
of £65, less such interest thereupon as aforesaid, which money 
the said Defendant accepted as the whole to which he was 
entitled. 

That he is the holder of the said promissory note, but that 
the said Defendant did not pay the same when due, and that 
the said sum of £65 is still justly due and owing to the said 
Plaintiff. 

Wherefore the said Plaintiff prays that the said Defendant 
may be condemned to pay to him the said sum of £65, or in 
case this Honourable Court shall be of opinion, that by the law 
of this Colony interest at and after the rate of 12 per cent per 
annum cannot lawfully be agreed upon as the interest to be 
taken and received upon a loan of money upon or under 
security of a promissory note, then the said Plaintiff prays 
Defendant may be conaemned to pay to the said Plaintiff 
the said sum of £65 less the difference between the rate of 
interest aforesaid and the highest rate capable of being 
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lawfully agreed upon, and that the said PlaintiflF may have 
such further and other relief as to this Honourable Court 
shall seem meet, with costs' of suit. 

W. Porter. 
Befendard's Plea. 

The said Defendant, by his attorneys Eeid & Nephew, 
comes and says, that the said Plaintiff ought not to have or 
to maintain his said claim and demand to the interest as in 
his said declaration thereof set forth and demanded, because 
the said Defendant says that by the law of this Colony the 
said Plaintiff was not entitled to contract or stipulate for the 
debt in the said declaration mentioned interest at the rate of 
12 per cent, but that for such contract the rate of 6 per cent, 
only is by the law of this Colony allowed and permitted. 

That he is 'entitled to recover back the amount paid to the 
said Plaintiff over and above the rate of 6 per cent., where- 
fore the said Defendant tenders payment of the said note to 
the amount of £64 Is. Qd. and prays that the claim of the 
said Plaintiff be dismissed with costs. 

C. J. Brand. 

Plamtiffi Beplication. — General. 



THEODORUS DANIEL POTGIETER • . . . Plaintiff ; 

AND 

FREDERIC LUDWIG LIESCHING Defendant. 

Plaintiff's Declaration. 

The Defendant in this suit has been summoned to answer 
the Plaintiff in this suit in an action to have a certain right 
to a certain stream of water as hereinafter mentioned 
declared by judgment of this Honourable Court, and for 
other purposes ; and thereupon the said Plaintiff, by J. & H. 
Beid & Nephew, complains : 

For that whereas heretofore, to wit, on or about the 
31st day of October, 1836, Sir Benjamin D'Urban, the then 
Governor of this Colony, did grant to one Albertus Johannes 
Venter, Piet-son,on perpetual quit-rent, a certain farm situated 
in the division of Cradock, and called and known as 
Tygerkloof, as per a certain deed of grant bearing date the 
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Slst day of October, 1836, and signed by the Governor, which 
for greater certainty as to its contents the said Plaintiff prays 
may be considered as inserted herein, reference being there- 
unto had, will appear. 

That at the time of the said grant and for a long time 
before the said farm was supplied with and was of riglit 
entitled to a certain supply of water for drinkwater and for 
other purposes of irrigation from a certain spring and stream 
of water, which formed a junction on the property of the said 
Defendant at a short distance above the farm Tygerkloof, 
and ran down after flowing from or out of the said Defendant's 
property into a certain channel or cut to and for the use of 
the said farm Tygerkloof. 

That the said Defendant was bound by law after making 
a certain prescribed* use of the water to allow the remainder 
to run down to the said farm Tygerkloof. 

That the said stream of water which for a long time before 
the grant aforesaid tan'do<irn in its dccustomed course to the 
said farm Tygerkloof continued so to do for a long time after 
the said grant, and would still continue so to do, but for the 
wrongful and unlawful act of the said Defendant to be here- 
after mentioned. 

That by divers transfers, the last of which is made by one 
Jacob Joshua Le Eoex to the said Plaintiff, bearing date the 
20th day of December, 1841, all the right, title, and interest 
in the said farm Tygerkloof has come to and been invested 
in this said Plaintiff. 

That heretofore, to wit, in or about the months of May, 
June, and July, 1858, the said Defendant, well knowing the 
premises, did wrongfully and unlawfully and in violation of 
the rights of the said Plaintiff wholly divert the said stream 
of water so that not any or scarcely any of the said water is 
allowed to get into the channel or cut aforesaid by and 
which through it got, and but for the said diversion would 
still get, and did also pollute the said water by washing, 
throwing dead car^jases, and committing other nuisances 
therein, by reason of which the said Plaintiff has been 
deprived of his drinkwater and prevented from irrigating his 
arable lands, to the damage of the said Plaintiff of £500. 

Therefore the said Plaintiff prays that the said Defendant 
may be condemned by this Honourable Court to pay to the 
said Plaintiff the sum of £500 and be also condemned to 
restore the said water to its accustomed course, being the 
course in which it used to flow at the time of the wrongful 
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act aforesaid, and be further restrained hj perpetual interdict 
from again diverting the water aforesaid in the manner it 
had been diverted, or in any other manner whatsoever, so as 
to prevent or hinder the same from flowing to the said farm 
Tygerkloof, 

And that the said Plaintiff may have such further and 
other relief as to this Honourable Court may seem meet, 
with the costs of suit. 

P. J, Denyssen. 

Defendant z Plea. — General issue. 



ROBERT CHARLES SPILLER Plaintiff ; 

AND 

THE HIGH SHERIFF Defendant. 

Declaration, 

Defendant has been summoned to answer Plaintiff in an 
action to recover damages for the wrongful and unlawful 
mode of selling certain goods taken in execution as herein- 
after mentioned, and thereupon PJaintiff, by JBuissinne his 
attorney, complains : 

For that whereas heretofore, to wit, on the 3rd day of 
May, 1858, the said Plaintiff, in due form of law and by 
the judgment of the Circuit Court for the district of Albert, 
recovered against one James Smith a certain debt of £698, 
and also his costs, as by the said judgment remaining of 
record, reference being thereunto had, will appear. 

That the said judgment being in full force and wholly un- 
satisfied, the said Plaintiff did, on the 2nd day of August, 1858, 
for the purpose of obtaining satisfaction thereof, sue out in 
due form of law a certain writ of execution directed to the 
said Defendant in his capacity, or his lawful deputy, com- 
manding him that of the goods and chattels of the said 
James Smith he should cause to be levied the sum of £698, 
being the amount of judgment debt aforesaid, as also the 
further sum of £14 17s. 6d. for the costs aforesaid, together 
with the costs of executing the said writ. 

That the said writ was duly delivered for execution to the 
said Defendant, who put the same into the hands of his de- 
puty for the division of Albert aforesaid, to W. C. Armstrong. 
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That the said Armstrong as such deputy did in the execu- 
tion of the said writ attach a number of sheep and of cattle 
and of other moveables of the said James Smith to the extent 
suflScient if duly and properly sold to have realized the 
amount mentioned in the said writ 

That afterwards, and after the attachment of the said sheep 
and other property, to wit, on the 3rd day of September, 
1858, the said Defendant did by notice in the Oovernment 
Gazette notify to the public that the said sheep and other 
property would in execution of the said writ be sold by 
public sale at Bur^hersdorp on the 20th day of September, 
1858, as by the said notice, reference being thereunto had, 
will appear. 

That notwithstanding the said notice none of the said 
sheep or other moveables were sold or sent to Burghersdorp 
aforesaid on the day aforesaid or at any other time, but on 
the contrary that the said Defendant by his deputy afore- 
said so negligently and improperly dealt with the said sheep 
and the sale thereof that the same were sold at Aliwal North 
and not at Burghersdorp, and on the 25th day of September, 
1858, instead of the 20th day of September, 1858, and that no 
public notice whatever was given of the said sale so made, 
whereby the said sheep were sold at prices far below what they 
ought to have and would have realized had they been sold at a 
time and place of which due and reasonable public notice 
had been given, whilst the other moveables so attached as 
aforesaid together with the said sheep were not sold at all.. 

That the said James Smith afterwards, to wit, on the 5th 
day of October, 1858, surrendered his estate as insolvent, of 
which estate Henry Crump and Henry Bugman have been con- 
firmed as trustees. 

That the said Defendant hath not returned the writ afore- 
said, which was returnable on the 15th day of September, 1858, 
nor hath he paid to the said Plaintiff any part whatever of 
the amounts mentioned in the said writ, although, as the 
said Plaintiff avers, the sheep and the other goods aforesaid, 
had the sale thereof been made duly and properly, would 
have realized sufficient to pay and satisfy tne said writ in 
full, but whether in fact the said sheep when sold in manner 
aforesaid did realize the amount of the said writ, the Plaintiff 
is unable to set forth, inasmuch as no information upon the 
subject has been received by the said Defendant or com- 
municated to the said Plaintiff. 

And the said Plaintiff submits to this Honourable Court, 
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TiotwithstaDding the surrender of the same James Smith of 
his estate as insolvent, the said Plaintiff is entitled to recover 
by way of damages the full amount of the aforesaid writ. 
Iirst, because the said Plaintiff might have received before 
the said surrender the full amount of his said writ had 
the said writ been duly executed and returned according to 
the exigency thereof; and because, secondly, it does not 
appear that the surrender could tiave taken place when it 
dia, if at all, but for the influence upon the saicT estate of the 
mismanagement of the sale as aforesaid ; and because, thirdly, 
the said Defendant, who is by law responsible for his deputy, 
ought not in a case in which his deputy has been guilty of 
gross negligence, giving a right of action to the said 
Plaintiff immediately upon the committing thereof, to be 
allowed to take advantage of the subsequent surrender of the 
said estate, so as to impair and take away the right of action 
which had so accrued. 

That even if in consequence of the said surrender he shall 
be found by this Honourable Court to be not entitled to 
recover the full amount of the writ aforesaid, he is yet entitled 
to the damages which he had sustained by reason that the 
said Defendant has not nor has any other person placed 
the proceeds of the said sale under sequestration as part of 
the insolvent estate, so that the said Plaintiff might, as pro- 
vided by the 22nd section of the Order commonly called the 
** Insolvent Order '^^be preferred over and upon said proceeds 
for his costs by him expended in suing out the aforesaid writ 
of execution. 

Wherefore the said Plaintiff prays that the said Defendant 
may by the judgment of this Honourable Court be condemned 
to pay to the said Plaintiff as and for his damages the sura 
of £800 or such other and lesser sum as this Honourable 
Court shall adjudge, and that the said Plaintiff may have 
such other and further relief as to this Honourable Court 
shall seem meet, with costs of suit. 

W. Porter. 

Defendant's Flea. 

General issue. 

And as a further plea in that behalf, the said Defendant 
saith, that although the said writ of execution in the said 
declaration mentioned had been issued on the 2nd of 
Augqst, 185S, that yet owing to the distance of the residence 
of the said James Smith, and the ordinary time required 
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for the said Defendant to correspond with his said deputy 
at Burghersdorp respecting the seizing of property in exe* 
cution of said writ^ and the advertising and fixing of the sale 
thereof, it was impossible in the ordinary course of pro- 
ceeding to have Jhaae aby tetum to Said wifit on the 15th day 
of September. 

That owing to the common difQcalties arising from the 
nature of the country, and also because there was a better 
prospect of selling* part of 'the attached goods at Aliwal 
North, he the Defendant through his deputy held a sale of 
part of the goods so attached at Aliwal North on the 25th day 
of September, 1858, and obtained good prices for the articles 
then sold, and would have proceeded to sell a further quantity 
of the goods attached, but for the fact having came to his 
knowledge that the said James Smith had on the same day, 
the said 25th day of September, 1858, signed and forwarded a 
petition of surrender of his estate, whereby the said Defendant 
was prevented from taking any further proceedings therein, 
and that never, neither on the said 15th day of September, 
1858, or at any time before said surrender (the acceptance 
whereof by the Honourable the Judge of the Supreme Court 
is dated the 5th dav of October, 1858), did the said Plaintiff, 
or any one on his behalf, apply for any return to or for any 
payment on the said writ of execution, or for any information 
respecting the execution of the said writ. 

That the said Plaintiff is not entitled to the claim now 
made against the said Defendant, but that he ought to have 
and seek his remedy in the insolvent estate of James Smith, 
and claim therein preference and a dividend upon the pro- 
.ceeds of the property seized or attached by the Defendant's 
said deputy, but which had remained unsold, and made over 
into the hands of the trustees of said insolvent estate. 

Wherefore the said Defendant prays that the claim and 
demand of said Plaintiff be rejected, or the Defendant other- 
wise absolved from the instance, with costs. 

0, J. Brand. 

Plaintiff's Beplication. — General 
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Secbetary op the S. a. ASSOCIATION, m their 

CAPACITY AS EXECUTORS OF THE LATE ROBEBT 

MUTER 



Plaintiff; 



AND 

ANDREW McFIE, master of the ship called the 
'Storm Queen* 

Declaration. 

Andrew MoFib, master of the ship called the Storm 
Qaeen^ now lying in Table Bay, the Defendant in this suit, 
has been summoned to answer the Plaintiff in this suit in an 
action to recover the value of a certain cargo shipped on 
on board the said ship or vessel, and not delivered, and 
thereupon he, by John Beid, Henry Reid and John Robertson 
.Reid, his attorneys, complains : 

For that whereas the said ship the Storm Queev^^ whereof 
the said Defendant is master, and David Law of Glasgow 
the owner, sailed from London on the 15th day of November, 
1859, bound for Cape Town in this Colony and Kurrachee in 
the East Lidies. 

That the said ship when she so sailed had received on 
board for delivery in Cape Town divers, goods, wares and 
merchandise consi^ed to the said Robert Muter in his life- 
time as well as divers goods, wares, and merchandise con- 
signed to the persons following, that is to say, to Porter, 
Van der Byl & Co., to H. E. Rutherfoord & Brother, to 
L. H. Twentyman & Co., to Myburgh & Co., and to J. T. 
Pocock & Co. 

That the said ship Storm Quern, arrived in Table Bay 
on the 4th of March, 1860, and proceeded to discharge her 
asLTgo for this port, but the said Plaintiff saith that the said 
ship wholly failed to deliver certain of the goods, wares, and 
merchandise consigned to the respective parties aforesaid,* 
being of considerable value, and for which they, the said 
parties, held and still hold bills of lading in due and customary 
form. 

That he hath in the schedule to this declaration annexed 
set forth under distinguishing numbers, placed opposite each 
name, the particulars of all such goods, wares, and mer- 
chandise as the said ship, her master and owner, have failed 
to deliver to the respective consignees aforesaid, and the 
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value thereof, which schedule the said Plaintiff prays may be 
coDsidered as inserted herein. 

That when, as aforesaid, the said ship arriyed in Table 
Bay the said Eobert Muter had departed this life, having 
before his death dul^r appointed by his last will and testa- 
ment the S. A. Association aforesaid to be the executors of 
his said will and administrators of his estate, who did, 
accordingly, on the 17th day of April last, receive letters of 
administration as such executors. 

That the said Association has repeatedly demanded from 
the said Defendant delivery of the said undelivered goods 
consigned as aforesaid to the said Muter, and belonging to 
his estate, but without success, and that the other several 
and respective consignees aforesaid have also repeatedly, 
but unsuccessfully, demanded delivery of their undelivered 
goods. 

That being compelled to seek the recovery of the said 
goods, or of the value thereof by legal process, each and 
every of the consignees aforesaid, other than the said Muter, 
has, in order to save expense, by avoiding a multiplicity of 
actions, ceded, assigned, transferred and set over to the S. A. 
Association aforesaid, in their capacity as executors testa- 
mentary of the said Bobert Muter, all the right, title, 
interest, claim, and demand of the said consignees respec- 
tively, so that the said Association in their said capacity 
should have and possess the same full and absolute right to 
sue for and recover such goods, or otherwise their value, as 
the said consignees respectively might have had, in case 
no such cession as aforesaid had been made. 

That admitting, as he doth admit, that by the law ap« 
plicable to carriers by water, as well as by the conditions 
expressed in and by the bills of lading aforesaid, for the 
goods aforesaid, the said ship her master and owner would be 
excused and discharged from the obligation of delivering the 
said goods in case the same had become lost by the act of 
God, the Queen's enemies, fire, or any other danger or 
accident of the seas, rivers, or navigation of whatever nature 
or kind soever, yet the said Plaintiff submits to this Honour- 
able Court that the said ship, her master and owner, are not 
' excused or discharged from delivering or otherwise paying 
for the said goods, because, first, the said Plaintiff saith that 
in truth and in fact the said goods were not, nor was any 
part of them, lost by the act of Grod, the Queen's enemies, 
fire, or any other danger or accident of seas, rivers, or 



Digitized by VjOOQIC 



176 PRECEDENTS IN PLEADING. 

navigation of any nature or kind soever ; and because, secondly, 
even if in truth and in fact the said goods, or some of them, 
were lost in some such manner as last aforesaid, the said 
Defendant, as such master as aforesaid, failed to preserve or 
cause to be preserved, such proper, necessary, and customary 
proof of sucn loss, and of the manner of such loss, as it was 
nis duty to preserve or cause to be preserved, in order to 
discharge himself and the said ship from the obligation to 
make delivery, and to enable the consignees to recover from 
the underwriters, who had insured such goods against losses 
taking place in manner aforesaid. 

. And further submits to this Honourable Court that the 
law of this Colony regulates the rights and obligations in 
the premises of the said Plaintiff and the said ship, her 
master and owner, and that by the law of this Colony the 
consignees of cargo remaining undelivered, without lawful 
cause have a tacit hypothec upon the ship, her tackle, 
apparel, and furniture for the value of such goods, and that 
the benefit of such tacit hypothec may be obtained in and 
by an action against the master without including the owners 
Qfi defendants, when, as is in this present case the fact, such 
owners are persons resident beyond seas and out of the 
jurisdiction of this Court 

Wherefore the said PlaintiflT in his capacity aforesaid 
prays that the said Defendant as such master as aforesaid may 
by the judgment of this Honourable Court be condemned to 
make delivery of all and singular the goods, wares, and 
merchandise aforesaid, by some short day, to be fixed bj^ this 
Honourable Court, or otherwise to pay to the said Plaintiff 
in his said capacity the sum of £754 98. 3d., being the just 
and reasonable value of the same, and that it may be de- 
clared that the said Plaintiff has a tacit hypothec upon the 
said ship, her tackle, apparel, and furniture for the said 
sutn^ or such other sum as this Honourable Court shall find 
to be due, and that, if need be, the said ship, her tackle, 
apparel, and furniture may be declared executable, and 
that the said Plaintiff may have such further and other 
relief as to this Honourable Court shall seem meet, with 
costs of suit. 

W. Porter. 

Befendanfs Flea. 

Defendant, by Fairbridge & Hull his attorneys, comes into 
Court to defend this action, and denies all and singular, &c. 
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And for a further plea in this behalf (should the Plaintiff 
succeed in proving his case but not otherwise) the said 
Defendant says that the said ship^ with the said goods, wares, 
and merchandises so laden and remaining on board as afore- 
said (the same being properly stowed, and the said ship 
being properly manned and found, her decks and hatches 
well caulked and covered, and the said vessel being in all 
respects fit for the voyage about to be performed) on or about 
the 15th day of November, 1859, departed and set sail from 
London to Table Bay and Kurrachee ; and that afterwards, 
and after her departure from London, and before her arrival 
in Table Bay, and whilst the said ship was so proceeding on 
her said voyage as aforesaid, with her said cargo of goods, 
wares, and merchandise on board as aforesaid, to wit, on divers 
days between the 19th day of November, 1859, and 4th day of 
March, 1860, on the high seas, by the force and violence of the 
winds and waves, storms, and tempests and by the rolling and 
labouring of the said ship, and other perils and dangers of 
the seas, the said' ship was greatly strained and opened and 
otherwise injured, and the said gooas, wares, and merchandises, 
including those of the Plaintiff in his declaration mentioned, 
were greatly wasted, destroyed, broken, damaged, and 
spoiled. 

That afterwards, to wit, on the 4th day of March, 1860, and 
whilst the said goods, wares, and merchandise remained and 
continued on board the said ship as aforesaid, and whilst she 
was proceeding on her said voyage, the said ship by and 
through the accidents, perils, and cmngers of the seas, and by 
the force and violence of the currents, winds, and waves, and 
not through the wilful act or neglect of her master and 
crew, or through any insuflSciency of the said ship, struck on 
the rocks and was stranded at G-reen Point, near the Mouille 
Point, whilst beating into Table Bay. 

That in the emergency aforesaid, and in the exercise of his 
best judgment, after consultation with the officers and crew 
of the said ship, and the port captain of Table Bay, and 
with the object of securing the common good of ship and 
cargo as far as possible, he did afterwards, to wit, on the 
said 4th day of March, 1860, hire and procure from shore a 
gang of about 100 coolies to discharge the cargo of the 
said ship, or so much thereof as would lighten the said ship 
sufficiently to get her off the rocks. 

That he did afterwards, to wit, on the day aforesaid, by 

N 
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means of the said coolies and the crew, discharge with certain 
lighters or boats from the shore lying alongside, and send on 
shore about 100 tons of goods, wares, and merchandise, 
by which means the said ship with the residue of her cargo 
then on board was got off the rocks, and brought to anchor 
in Table Bay. 

That during the discharging and removal aforesaid, the 
goods of the said Plaintiff in the declaration mentioned, and 
a portion of the remainder of the said goods, wares, and 
merchandise on board, were unavoid^^bly further broken, 
damaged, injured, or destroyed in the process of discharging 
the same into the said lighters or boats alongside, and by the 
trampling of the seamen and coolies in clearing the hold, 
and other portions thereof unavoidably lost overboard, and a 
certain other portion, to wit, two ca;5ks of beer, consumed and 
used by the said coolies for their refreshment. 

That after the said ship was got off the said rocks as afore- 
said, and commenced to discharge her cargo in Table Bay, 
it was found that other portions of the said goods, wares, 
and merchandise in the Plaintiffs declaration mentioned were 
from the accidents, perils, and causes aforesaid, much spoilt, 
damaged, broken, and injured, and their marks and numbers 
80 obliterated and destroyed, and the whole so commingled 
together as to form one undistinguishable mass, which was 
thereupon landed and stored in the Queen's warehouse. 
Cape Town, there to lie till claimed and removed by the 
consignees thereof. 

That the Plaintiff and certain other consignees of the said 
goods, wares, and merchandise, though they had notice and 
were called upon by public advertisements on the 28th day of 
March, 1860, and 7th day of April, 1860, did not claim or 
demand the said goods, wares, and merchandise, so lying at 
the Queen's warehouse as aforesaid, which were afterwards, to 
save store rent and further loss, to wit, on the 7th of April, 
1860, sold at public auction for account of whom it nught 
concern for the sum of £193 5a, in pursuance of the recom- 
mendation of the surveyors who examined the same. 

That he has always been (and still is) ready and willing, 
and before the commencement of this suit, to wit, on the 1st 
day of May, 1860, he offered and tendered and hereby offers 
and tenders to pay and hand over to the said Plaintiff as 
representing the said consignees the sum of £150 13s. 8d^ 
being the aggregate pro rcUd share due to him and them out 
of the aforesaid sum of £193 5s., which said sum the Plaintiff 
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refdsed and still refuses to accept, and this the Defendant 
is ready to verify. 
Wherefore he prays judgmant, with costs of suit. 

J. H. Bband. 

BepUcation, — General. 



PHCEBUS CARO Plaintiff ; 

AND 

JOHANNES STEPHANUS ENSLIN and WILHELM ) ^ 

> Defendants. 
GODLIEB ZINN ) 

Plaintiff's DeclarcUion. 

Defendants have been summoned to answer Plaintiff in an 
action to shew cause whv they should not be condemned to 
pay to the said Plaintiff (the one paying the other to be 
discharged) the sum of £400, with certain interest thereon ; 
and thereupon the said Plaintiff, by De Korte his attorney, 
complains : 

For that whereas one M. J. Adendorff, senior, on the 12thL 
of February, 1859^ and at Graaff Beinet, in the division 
of Graaff Keinet, made his promissory note in writing, 
and thereby promised to pay at the Graaff Eeinet Bank, 
to the Defendant Enslin or order £400, four months after 
the date of the said note, which period has now elapsed. 

That afterwards the said De&ndant Enslin indorsed the 
said note, as did also one Eeytel, and the said Defendant 
Zinn, and certain persons then trading under the style oi: 
firm of Adendorff & Co., and that afterwards, and whilst the 
said note was so indorsed by the said last-mentioned persons, 
the said note was debVered by the said Adendorff, sen., to 
the said Plaintiff for valuable consideration, who became the 
lawful holder thereof. 

That the said note became due on the 12th day of June^ 1859, 
which day fell upon a Sunday, and tiiat the next day suc- 
ceeding the Sunday was a public holiday, called Whit 
Monday, and that on the day next succeediug such Whit 
Monday, to wit, on Tuesday the 14th day of June, 1859, the said 
note was duly presented for payment thereof at the Graaff 
Reinet Bank, but neither the said bank, nor the said 
Adendorff, nor any other person or persons, did or would pay 

N 2 
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the said note, wherefore the said note was duly protested for 
non-payment, and due notice of the dishonour of the said 
note was, to wit, on the day and year last aforesaid, given to 
all the indorsers of the said note, and amongst others to the 
said Defendant respectively. 

That the said note remains in his hands wholly due and 
unpaid. 

Wherefore he prays that the said Defendants may be 
condemned jointly and severally to pay the same (the one of 
them paying the other of them to be discharged) with interest 
from tne said 14th day of June, 1859, to the date of payment, 
and also the costs of suit. 

W. PORTEB. 

BefendaMs' Pleas. 

Admitting the making of the said note by the said 
Adendorff, and the indorsing of the said note by the De- 
fendants and Keytel, as mentioned in the declaration, they 
deny all and singular &c. 

And for a further plea in this behalf (should the Plaintiff 
succeed in proving his case, but not otherwise) the said 
Defendants say that the promissory note mentioned in the 
declaration was indorsed by the said Defendants at the 
request of and for the accommodation of Adendorff, one of 
the partners of the firm of Adendorff & Co., and without any 
value or consideration whatever. 

That the said promissory note was discounted by the said 
Adendorff with the said Plaintiff, and that the said pror 
ceeds of the said promissory note were applied to the 
payment of certain debts due by the said firm of Adendorff 
&t!o. • 

That after the said promissory note became due, to wit, on 
the 13th day of June, 1859, it was agreed by and between the 
Plaintiff, then being the holder of the said promissory note, 
and the said Adendorff without the consent, leave, or licence 
of the said Defendants, that the Plaintiff for and in con- 
sideration of the said Adendorff then agreeing to pay to the 
Plaintiff the sum of £40 for such further time, should give 
the said Adendorff time and forbear to sue him for the pay- 
ment of the amount due upon the said promissory note for 
four months, to wit, until the 12th day of October, 1859. 

That in pursuance of such agreement the said Plaintiff 
then received from the said Adendorff the said sum of £40, 
and the Plaintiff did for and in consideration of the said sum 
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of £40 grant an extension of time of fonr months, to wit^ 
unta the 12th day of October, 1859, to the said Adendorff as 
aforesaid, without the leave or consent of the Defendants in 
that behalf, and the Defendants say that by reason thereof 
they are discharged from all liability. 

That if the Plaintiff instead of giving time to the said 
Adendorff the maker of the said promissorv note, had when 
the said promissory note became due used due diligence and 
taken proper steps to recover the amount due upon the said 
promissory note, he would have been able to obtain payment 
of the said note from the said Adendorff. 

That by reason of the time so granted by the Plaintiff to 
the said Adendorff as aforesaid, the Defendants could not take 
proceedings on the said note, and that after the time so granted 
^ aforesaid, to wit, on the 29th day of November, 1859, the 
estate of Adendorff was placed under compulsory sequestra- 
tion, and that on the 29th day of October, 1859, the estate of 
the firm of Adendorff & Co. was placed under sequestration, and 
since, that time, to wit, on the 29th day of November, 1859, ihe 
estate of Keytel, one of the indorsers of the said promissory 
note, was also placed under sequestration. 

And this the Defendants are readv to verify, wherefore they 
prav that the claim of the said Plaintiff may be rejected 
with costs. 

J. H. Brand. 

Plaintiffs Beplicaiion. — General denial. 



MOSENTHAL BROTHERS Pladitiffs; 

AND 

ROBERT DAVIDSON DBPEan>ANT. 

Pluintiffs* Deelaration. 

Defendant has been summoned by Plainti£b in an action 
to recover the certain sums of money hereinafter mentioned, 
and thereupon the said Plaintiffs, by Fairbridge & Hull 
their attorneys, complain : 

For that whereas heretofore, to wit, on the 29th day of 
April, 1857, and at Cape Town, in consideration that the said 
Plaintiffs would at the instance and request of the said 
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Defendant order and obtain from England^ through the agency 
of the house of trade of the said Plaintiffs in London, who 
trade there under the style or firm of Joseph Mosenthal 
& Co., a quantity of earthenware required by the said 
Defendant, he the said Defendant promised and undertook to 
receive the said earthenware, and jjay for the same whateyer 
sums the said Plaintiffs should fairly and land fide pay or 
become liable to pay for the same, and for the charges attend- 
ant upon the transport of the same; and also to pay to the 
said Plaintiffs customary and reasonable interest and commis- 
sion upon the price of the said goods, and the said charges. 

That they did accordingly forward the order of the said 
Defendant to the said firm of Joseph Mosenthal & Co. for 
the purpose of having the same executed, which firm did 
upon receipt thereof purchase upon their own credit from the 
firm of Talbott & Davenport, manufacturers of such goods 
as those ordered by the said Defendant, at Langton in 
Staffordshire, the articles so ordered by the said Defendant ; 
which were forwarded from Staffordshire to London, and 
were then shipped by the said firm of Joseph Mosenthal & 
Co. for the Ca-pe of Good Hope, where they arrived safe. 

That having, as the agents or factors of the said Defendant, 
taken all due and proper care in regard to the faithful 
execution of the mandate or commission given to them by 
the said Defendant, so as to obtain for the said Defendant 
the articles he required of the proper quality and upon the 
best and most reasonable terms, they maintain that he has no 
ground whatever for rejecting the said goods, and is bound 
to accept and pay for the same. 

That they have annexed to this declaration, and pray that 
they may be considered as inserted herein, the copies of 
two invoices or accounts, one being the invoice or account of 
the goods aforesaid furnished to the firm of Joseph Mosenthal 
& Co. by the firm of Talbott & Davonport, and the other 
beingthe invoice or account of the said Plaintiffs against the 
said Defendant for th^ said goods, and for the charges pcdd 
thereon in England and in this Colony, and for the interest 
and commissions payable to the said Plaintiffs, which last- 
mentioned invoice or account amounts to .the sum of 
£183 198. 9d. 

That the said Defendant may be condemned by the judg- 
ment of this Honourable Court to pay to the said Plaintiflfs 
the said sum of £183 19s. 9d. with interest thereon from the 
1st day of January, 1858, when the said sum ought rightfully. 
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and by the agreement between the said Plaintiflfs and the said 
Defendant, and by the castom of trade in like cases, to have 
been paid by the said Defendant to the said Plaintiffs, to- 
gether with costs, the said Plaintiffs tendering and offering to 
deliver to the said Defendant if he will receive the same the 
residue or remainder of the said goods now in the hands of 
the said Plaintiff by reason that the said Defendant would 
not receive the same. 

W. PORTEB. 

DefendanPt Plea. — ^Not according to order. 



GERT JACOBUS OLIVIER, JOHANNES MAR- 
THINUS DIPPENAAR, married in community 
OF PROPERTY TO MARIA MAGDALENA OLIVIER, 
AND JACOB PETRUS JACOBUS OLIVIER . . 



Plaintiffs ; 



AND 

CORNELIS HERMANUS ERNESTUS OLIVIER) ^ 
AND DANIEL FRANCOIS CLOETE . . . .) 

In action to set aside a c^i;ain agreement of sale and deed 
of transfer; and thereupon the said Plaintiffs, by their 
attorney D' Urban Dyason, complain and say : 

That by joint will made and executed by Gerrit Jacobus 
Oliver, sen., and his wife Maria Magdalena Engel, bearing 
date the 12th day of May, 1837, the said testators (both since 
deceased) bequeathed after the death of the survivor of them 
to their four children named, Cornells Hermanns Emestus, 
Gert Jacobus, Maria Magrlalena (since married as aforesaid) 
and Jacob Petrus Jacobus Olivier, the farm Houd Constant 
otherwise called Hout Constant, situated in the division of 
Graaff Eeinet, with all the ground thereunto surveyed ac- 
cording to diagram and title deed thereof granted by 
Government, but declaring it to be their express will and 
desire that the survivor of them shall be at liberty to cause the 
said farm to be divided into four parts, and to determine 
by subsequent deed under his or her signature which part 
shall fstll to the share of each child, as also to annex such 
condition whereby the whole farm shall be secured to their 
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said children, or to each of them his or her share as a 
permanent dwelling-place, during the lifetime of the said 
children ; and further declaring Siat such deed shall be ful- 
filled and considered as if the same had been inserted in said 
will verbatim. 

That by said will the appearers named the survivor of tbem 
to be the executor or executrix of their said will, as also 
tutor or tutrix of their minor heirs ; and reserving to them- 
selves {)ower to alter their said will (with the exception of the 
institution of heirs) either at the foot thereof or by separate 
deeds — such alterations to be considered as therein inserted 
verbatim — as will appear in reference to said will, copy of 
which is hereunto annexed marked A., and to be held as 
inserted herein. 

And that by a certain subsequent will made and executed 
by the survivor the said Gert Jacobus Olivier, sen., dated 
the 22nd day of March, 1849, the said testator confirmed the 
said bequest of the said farm made under the said will of 
himself' and his deceased spouse^ under the following con- 
ditions, to wit : 

1st. That each of said children shall retain his dwelling, 
gardens, and lands, with the water for irrigation, so as at 
present used by him or her, and that the one shall not hinder 
the other herein in any way whatsoever. 

2nd. That the pasturage shall belong to them jointly, and 
that no small cattle shaU be admitted to graze therein, which 
is expressly reserved for large cattle, and also no cattle in the 
field where the oxen run. 

3rd. That no folds (kraals), or so called places for cattle to 
lay rteg plekken), shall be made in the pasturage. 

4tn. That each shall not be allowed to keep for his share 
on the said farm at one time more than 100 large cattle and 
1500 small cattle. 

5th. That no one of them shall be permitted, during his or 
her lifetime, to sell, let, or otherwise dispose of his or her share 
in the said farm, except to his or her child or children for 
a dwelling. 

And by said will the said testator nominated and appointed 
Daniel Petrus Liebenberg as executor of his will, adminis- 
trator of his estate, and tutor of his minor heirs, with power of 
substitution and surrogation, as will more fully appear on 
reference to the said will, copy of which is annexed, 
marked B., and which the Plaintiffs pray may be held as if 
inserted herein. 
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That in and by virtue of the said last-mentioned will so 
made by the said Gert Jacobus Oliver, sen., the said Daniel P. 
Liebenberg. as such executor testamentary, on the 28th day of 
August, 1850, made and passed a deed of transfer of the said 
farm Hout Constant, with ground annexed, to and in favour 
of the said Comelis H. E., Glert J., Maria M. (married as 
aforesaid to J. M. Dippenaar) and Jacob P. J. Olivier, — ^but 
under the express conditions set forth in the will of the said 
Qert Jacobus Olivier, sen., referring to and appending the 
said will to the said deed of transfer as part and parcel ttiere- 
of, as will more fully appear from said deed of transfer, copy 
of which is hereto annexed marked C, and which the Plam- 
ti£fs pra^ ma^ be held as if inserted herein. 

That in direct contravention of the said will of the said 
Gerrit Jacobus Olivier, sen., and of said considerations therein 
contained, the said Cornelis H. E. Olivier (one of the said 
four children of the testator) did on the 16th day of Septem- 
ber last make and enter into a written agreement witn the 
said D. F. Cloete for the sale to the latter of the fourth share 
of the said Comelis H. E. Olivier in said farm Houd Constant, 
and in certain other property (as will more fully appear by 
said agreement^ copy of which is hereunto annexed marked D), 
and did on the 22nd day of October last, through his attorney 
Vespasias Schonnberg, make transfer thereof to and in favour 
of the said D. F. Cloete, under the conditions mentioned in , 
said will of Gerrit Jacobus Olivier, sen., and under certain 
conditions set forth in said agreement of sale, as will appear 
by deed of transfer, copy of which is hereunto annexed 
marked E, and which is at variance with the conditions con- 
tained in said will, to the great hurt and damage of the said 
Plaintiffs; and the said Plaintiffs say that such agreement of 
sale and transfer following thereupon are illegal, and that the 
said Comelis H. E. Olivier had no power to enter into or 
make the same. 

Wherefore the said Plaintiffs pray that the said agreement 
of sale so entered into by the said Cornelis H. E. Olivier 
with the said D. F. Cloete, and the said deed of transfer 
so made and executed by the said Olivier to and in favour 
of the said Cloete, in so far as relates to the said one fourth 
share of said farm and ground annexed, may be declared 
by judgment of this Honourable Court null and void, and 
set aside with all that has followed or may follow there- 
upon, as being in contravention of the said jomt will of the 
^aid Gerrit Jacobus Oliver, sen., and his spouse, and of the 
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said separate will of the said G. J. Olivier, and that the said 
deed of transfer, in so far as relates to the said one-fourth share 
of said farm and ground annexed be cancelled, and the 
Plaintiffs restored them again, or that they may have such 
further and other relief in the premises as to the said Court 
may seem meet, with costs of suit. 

C. J. Bband. 

Defendant's Pleas. 

And the said Defendant, Comelis H. E. Olivier, by Van 
Keyneveld his attorney, admitting the execution of th© joint 
will dated the 12th day of May, 1837, and of the separate 
will dated the 22nd day of March, 1849, and of the respective 
deeds of transfer of the 28th day of August, 1850, and the 
22nd day of October, 1859, and of the memorandum of sale 
and purchase of the 16th day of September, 1859, denies 
every other allegation, &c., &c. 

And for a further plea (in case the plea aforesaid should be 
held to be insuflBcient but not otherwise) the said Defendant 
(Comelis Olivier) says, that the clause or paragraph of the 
separate will aforesaid of the said Gerrit Jacobus Olivier, sen., 
dated the 22nd day of March, 1849, which is numbered 5, and 
which is set forth in the declaration, does not designate any 
person or persons in whose favour the prohibition against 
alienation, in the said clause contained, is made, and therefore 
that such prohibition does not create a fdei eommissum in 
favour of any person or persons whomsoever, but, on the 
contrary is, as a naked prohibition against alienation, wholly 
nugatory and inoperative, and the said Defendant (Olivier), 
submits this, as matter of law, to this Honourable Court, and 
prays that the claim of the said Plaintiffs may be rejected 
with costs. 

And for a further plea, in case both of the pleas aforesaid 
should be held to be insufficient, the said Defendant (Olivier) 
says that even if the prohibition aforesaid shall be held to be 
not nugatory but operative, and to be sufficient to create a 
Jidei commissvm in favour of some person or persons, yet the 
said Defendant (Olivier) says that the said Plaintiffs are not 
fid : commissaries under the said clause, or entitled to main- 
tain their present action, and the said Defendant (Olivier) 
submits this as matter of law to this Honourable Courts ana 
prays that the claim of the said Plaintiffs may be rejected 
with costs. 

W. PORTEEU 
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H •*• Plaiktiff ; 

AND 

H \ . . , Defendant. 

Declaration 

M. S. commonly called M. H., the Defendant in this snit, 
assisted if need be by her father^ C. S., has been anmmoned 
to answer J. M. H. the Plaintiff in this suit, in an action to 
have a certain supposed or reputed marriage between the 
said Plaintiff and the said Defendant declared to be and to 
have been null and void ah initio^ or otherwise to have such 
marriaee, if it were in law contracted, declared voidable and 
Avoided^ or otherwise to have such marriage declared dis- 
soluble and dissolved; and thereupon Plaintiff, by Fair- 
bridge & Hull his attorneys, complains : 

For that whereas heretofore, to wit, in the early part of 
the year 1859, the said Plaintiff, being a bachelor, made 
proposals of marriage to the said Defendant, who then was 
and still is under twenty-one years of age, and who was 
by the said Plaintiff, and by her own parents, and by her 
and their neighbours, reputed and believed to be a maid. 

That the said Defendant, with the approbation of her said 
parents, accepted such proposals^ which were made as she 
well knew without any notion or suspicion that she had 
already been seduced, and was then actually pregnant by 
her seducer. 

That the ceremony of marriage was in due and customary 
form performed between the said Plaintiff and the said 
Defendant on the 12th day of May, 1859, and at E. in the 
division of E., where her parents then lived, and that after 
such marriage or supposed marriage he and she came to re- 
side in V. W., where the said Plaintiff lived before such 
marriage, and where he carried on business as a trader. 

That afterwards, to wit, on the 16th day of November, 
1859, the said Defendant, who was never married to any 
person, if not to Plaintiff, was delivered of a male child 
begotten of her body in fornication before her supposed 
or reputed marriage with the said Plaintiff, by one L. B. of 
E. aforesaid, or by some other person to the Plaintiff un- 
known, and of which child she the said Defendant was preg- 
nant when she married or professed to marry the said 
Plaintiff. 
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That until the birth of the said child the said Plaintiff^ 
although he knew that the said Defendant -was pregnant, 
believed himself to be the father of the unborn child, and 
that it was only after the birth of the child, of which, as it 
was a mature and fall-grown child, he knew he could not be 
the father, that he made inquiries, and discovered what he 
has hereinbefore set forth. 

And the said Flainti£f submits as a matter of law to this 
Honourable Court, that by reason of the error of the said 
PlaintiflF in regard to the seduction and pregnancy of the 
said Defendant prior to and at the time of the supposed or 
reputed marriage aforesaid, between him and her, or by 
reason of the iraud practised by the said Defendant upon 
the said Plaintiff in concealing her seduction and pregnancy 
from the said Plaintiff, the saici supposed or reputed marriage 
was and is wholly null and void ab initio, and ought to be 
declared by judgment of this Honourable Court to be null 
and void. 

And in case this Honourable Court shall adjudge that the 
said marriage was not, nor is, null and void ai initio, then 
the said Plaintiff prays that it may be declared to be, for 
the reasons, and upon the grounds, hereinbefore set forth, 
voidable, and that it may be declared to be henceforth null 
and void. 

And in case this Honourable Court shall adjudge that 
the marriage was neither null and void db initio, nor is 
voidable or to be avoided, then the said Plaintiff prays that 
the bonds of the said marriage may, by judgment of this 
Honourable Court, and for the grounds and reasons afore- 
said be dissolved : and that he may have such further and 
other relief as to this Honourable Court shall seem meet 

W. PORTEB. 

Defenda/nt^BjPlea. — ^General. 
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SIMPSON (trustee of HEUGH) Plaintiff ; 

AND 

HENBY TUCKER Defendant. 

Summons. 

Defendant summoned to appear before Circuit Court, 
Cradock, to answer Plaintiff in an action to set aside certain 
undue preferences, and thereupon the said Plaintiff, by 
Chabaua, complains : 

For that whereas the said Christian William Heugh, who 
some time since carried on business as a general dealer in 
Middleburg in this Colony> surrendered his estate as in- 
solvent on the 25th day of August, 1858, of which in- 
solvent estate the said Plaintiff was confirmed as trustee 
by an order of this Honourable Court bearing date the 
26th day of October, 1858. 

That heretofore, to wit, on or about the 1st day of May, 
1858, and at Middleburg aforesaid, the said Hengh did 
alienate, transfer and deliver to the said Defendant a large 
quantity of goods, wares, and merchandise, forming a very 
great part, if not the whole, of his stock in trade, to the 
value of £1600. 

That either at the same time, or shortly afterwards, and 
at Middleburg aforesaid, the said Heugh did further alien- 
ate, transfer, and deliver to the said Defendant large quan- 
tities of wool belonging to the said Heugh, to the value of 
£U08 128.1ld. 

That afterwards, to wit, at some time in the month of 
June, 1858, the said Heugh paid to the said Defendant the 
sum of £25 in cash. 

That at the time and times when the said Heugh made 
the said alienations, transfers and deliverances, and the said 
payment to the said Defendant, who was then a creditor of 
him the said Heugh, he the said Heugh contemplated the 
sequestration of his estate ets insolvent, and intended, by 
such alienations, transfers and deliverances, and by such 
payment, to prefer the said Defendant before the other 
creditors 

Wherefore -the said Plaintiff submits to this Honourable 
Court that under and by virtue of the 84th section of the 
Order, No. 6, 1843, commonly called the Insolvent Order, the 
said alienations, transfers, and deliverances, and the said 
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payments were and are respectively undue preferences, and 
null and void. 

That in regard to the alienations, transfers, and deliver- 
ances aforesaid, and the aforesaid payment, which con- 
stitute as aforesaid an undue preference, the same were 
received by the Defendant from the said Heugh, by and 
through a collusive arrangement, mutual understanding, and 
common consent that the said Heugh should give, euia that 
the said Defendant should receive, such undue preference. 

Wherefore the said Plaintiff submits to this Honourable 
Court that under and by virtue of the 88th section of the 
Order aforesaid the said Defendant shall be declared to 
have forfeited in regard to the said insolvent estate the 
amount or value of such undue preference as aforesaid, so as 
to be not entitled to claim or prove as a debt the debt due 
by the said Heugh to the said Defendant, so far as the said 
debt was paid, satisfied, or covered by such undue, preference. 

Prays that the said alienations, transfers, and deliverances, 
and the said payment, may be declared to have been and are 
an undue preference, and null and void, and that the said 
Defendant may be condemned to pay to the said Plaintiff, 
in his said capacity, the sum of £2733 12«. lie?., with in-^ 
terest from the day of sale, being the amount or value of 
the goods, wares, merchandise, wool and cash aforesaid, con- 
stituting the said undue preference, and that the said 
Defendant may be declared to have forfeited in regard to 
the said insolvent estate the said sum of £2733 12«. lid!., 
so as to be not entitled upon paying the same to the said 
Plaintiff to claim or prove for so much of his original debt, 
and that the said Plaintiff may have such further and other 
relief as to this Honourable Court shall seem meet, with 
costs of suit. 

Defendant's Plea. 

And the said Defendant, by Ayliff, his attorney, comes 
into Court to defend this action, and pleads : 

General issue. 

And as and for a further plea in this behalf (should the 
said Plaintiff succeed in proving his said case as aforesaid) 
the said Defendant says that even admitting for the pur- 
poses of this plea, but not otherwise, that the said goods, 
wares, merchandise, and wool in the said summons men- 
tioned were transferred and delivered to him, the said 
Defendant, by the said insolvent Heugh at the dates in the 
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said gammons mentioned, the said Defendant says that the 
same were received by him for the purpose of being sold, 
and from the proceeds realised therefrom that the said 
Defendant should pay and satisfy for and on the account of 
the said Heugh certain promissory notes and other liabilities 
then held hj the Union Bank of Cradock, and by one 
Nathan Berkmruth and other persons, and accordingly he, 
the said Defendant, paid the several sums of money which 
are more particularly set forth in the account hereto an- 
nexed by and from the proceeds or value of the said goods, 
wares, merchandise, and wool, on the account and at the 
request of the said Heugh ; "and this the Defendant is ready 
to verify. Wherefore he prays judgment with costs. 

And as and for a further plea in this behalf (should the 
said Plaintiff succeed in proving his case and not otherwise) 
the said Defendant says that the alienations, transfers and 
deliveries in the said summons mentioned, to him the said 
Defendant by the said Heugh, were made in the usual and 
ordinary course of business, bond fide and for valuable con- 
sideration, and that at or about the date in the said sum- 
mons mentioned he the said Heugh in the course of his 
trade offered and proposed to sell, alienate, and transfer the 
said goods, wares and merchandise to other persons besides 
the said Defendant, to wit, to one John Sweet Distin, and 
that by reason of the 86th section of the Order, No. 6, 
1843, such alienations, transfers and deliveries to the said 
Defendant were made legally, and without any intention to 
give to the said Defendant any preference whatsoever, and 
this the Defendant is ready to verify. Wherefore he prays 
judgment with costs. 



MICHAEL DANIEL EKASMUS Pladttiff ; 

AND 

FKEDERICK MEESER Defendant. 

Plaintiff's Declaration, 

The Defendant in this suit has been summoned to answer 
the Plaintiff in this suit in an action of debt; and there- 
upon the said Plaintiff, by Kedelinghuys & Wessells his 
attorneys, complains and says : 

For that whereas the said Defendant is justly and law- 
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fully indebted to the said Plaintiff in the sum of £120, 
together with interest on the said sum from the 11th day of 
March, 1859, for the purchase-money of certain two erven, 
marked No. 152 and No. 154, situate in the division of 
Swellendam, field cometcy of Boven Duivenhok's Eevier in 
the village of Heidelberg, being part of the perpetual quit- 
rent land now redeemed into freehold called " Doonboom," 
and more fully described in two deeds of transfer with the 
diagrams thereunto annexed, made in favour of the said 
Plaintiff, on the 16th day of May, 1857, sold to and pur- 
chased by the said Defendant |tt a sale by public auction 
jield at Heidelberg on the 11th day of March, 1859, accord- 
ing to certain conditions of sale then publicly read, and by 
winch the said purchase-money was to be paid by the said 
Defendant to the said Plaintiff in two instalments, viz., the 
first instalment or one-half of the purchase-money, and the 
other one-heJf of the purchase-money within twelve months 
from the said 11th day of March, 1859, together with in- 
terest on the purchase-money from the day of sale to final 
judgment, and by which said conditions it was also stipulated 
that the transfer dues and the transfer expenses should be 
paid by the purchaser. 

That by reason of the non-payment by the Defendant of 
the said instalments and interest which respectively became 
due on or about the 11th day of SeT>tember, 1859, and the 
11th day of March, 1860, an action hath accrued to him to 
demand from the Defendant payment of the said sum of 
£120, with interest from the 11th day of March, 1859. The 
Plaintiff hereby offering and tendering, as be has already in 
the summons offered and tendered, to give to the said 
Defendant, full, free, and unencumbered transfer of the said 
two erven according to the law of the Colony, upon pay- 
ment by the said Defendant of purchase-money and interest 
as aforesaid. 

Wherefore the Plaintiff prays that the said Defendant 
may by judgment of this Honourable CJourt be condemned 
to pay to the said Plaintiff the said sum of £120, together 
with interest on the said sum from the 11th day of March, 
1859, and costs of suit. — ^Plaintiff being ready and willing, 
and hereby offering, to render to said Defendant a free, valid, 
and unencumbered transfer and conveyance of the two 
erven as aforesaid. 

J. H. Bkand. 
[Defe^idant in default ofjolea]. 
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P. J. BOSMAN, CHAIBMAK, AND THE COMMISSIONERS 



OF THE MUNICIPALITY OF STELLENBOSCH * «^"^'»» 

AND 

CAREL PIETER LINDEl^ERG Defendant. 

Plaintiffs^ Declaration, 

The Defendant is brought into Court to answer the Plaintifi's 
in their capacity as aforesaid^ in an action for the payment 
of certain purchase-money ; whereupon the said Plaintiffs by 
their attorney come and complain and say : 

That the then Commissioners of the municipality of Stel- 
lenbosch, on the 27th day of April, 1859, put up for public 
sale certain lots or erv^en, situate in or near the said munici- 
pality, and that the said Defendant then and there became 
the purchaser of certain eight lots or erven, being Nos. 23, 
24, 31, 69, 7Q, 76, 77, 84, for the sum of £313, payable in 
three instalments, viz., the first instalment, or £104 6a. 8d, 
within three months of the day of sale, or on the 27th day of 
July, 1859 ; the second instiJment, or £104 68. 8d., on the 
27th day of April, 1860 ; and the third instalment on the 
27th day of April, 1861, with interest thereon from the day 
of sale ; and the further condition that after the payment of 
the said first instalment, and on the passing of transfer of 
said erven to said Defendant, he shall pass and execute in 
favour of said Plaintiffs mortgage bonds or husting hrieven 
for the said second and third instalments. 

That in their capacity as the Commissioners of the said 
municipality they are entitled to have and demand from the 
said Defendant payment of the said first instalment, or 
£104 68. 8d, but which to make the said Defendant delays 
and refuses* 

Wherefore the said Plaintiffs pray the judgment of this 
Honourable Court for the payment of said sum of £104 6a. 8d. 
with interest thereon from the d%y of sale, hereby offering on 
the payment of said sum to make and execute transfer and 
conveyance of said erven to the said Defendant on his, the 
said Defendant, executing thereon mortgage bonds or kttsi" 
ing hrieven for the said second and third instalments, as afore- 
said, with costs. 

C. J. Brand. 
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Defendant's Pleas and Claim in Beeonvention. 

And the said Defendant, by De Eorte his attorney, comes 
and denies all and singular, &c., &c 

And for a further plea to the said action (in case the plea 
aforesaid should prove insufficient but not otnerwise) the said 
Defendant says that heretofore and before the said sale in 
the declaration mentioned, to wit, on and about the 5th day 
of April, 1859, the said Plaintiffs published or caused to he 
published in the Oovemment OazetU of this Colony and in 
various other newspapers circulating in Stellenbosch and the 
Stellenbosch Division, an advertisement announcing that the 
said Plaintiffs would cause to be sold by public sale on the 
27th day of April, 1859, a number of lots of ground or 
erven. 

That in and by the said advertisement the said Plaintiffs 
announced and represented that those erven so to be sold, in 
consequence of their close proximity to the railway station, 
some of them being only about 100 yards from it, were well 
adapted for carrying on a lucrative* business in connection 
with railway transport, as by the said advertisement, reference 
being thereunto had, will appear. 

The said Defendant further saith, that the said Plaintiffs in 
their said advertisement, fiirnished or gave a plan of the said 
erven, setting forth by numbers, from one to eighty-nine 
inclusive, the position of each erf, and marking also the posi- 
tion of the railway station in reference to the said erv^n re- 



That the railway station meant by and mentioned in the 
said advertisement was the town of Stellenbosch station of 
the railway now making between Cape Town and Wellington ; 
as provided for by Act No. 20 of 1857. 

That relying upon the allegation in the said advertisement 
in regard to the position of the said railway station, and 
being aware that erven lying near the said station would on 
that account be valuable, he attended the said public sale on 
the 27th day of April, 1859, and purchased tne said eight 
lots or erven in the declaration mentioned for the sum and on 
the terms therein set forth. 

That after the said sale and before the first instalment of 
the purchase-money became due, the said Defendant dis- 
covered that the railway station aforesaid will not be placed 
where the said Plaintiffs by their said advertisement stated, 
but on the contrary will be placed in quite another and distant 
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situation, and in a situation which will deprive the eryen pur- 
chased by the said Defendant of any peculiar benefit or 
advantage arising from proximity to the said railway station, 
which peculiar benefit or advantage, and the enhanced value 
caused thereby, will be diverted from the erven purchased 
from the said Defendant, and be enjoyed and engrossed bjr 
erven situated elsewhere, and belonging to other persons. 

That in truth and in fact he bought the said erven solely 
because of their supposed and alleged proximity to the future 
railway station, ana that without such proximity the said 
erven are of little or no value, being so stony as to be unfit 
for general building purposes. 

That he was ready and willing to fulfill all the terms or con- 
ditions of the said sale when he found out, as the fact is, that 
the railway station aforesaid, if it were ever intended to place 
it at or about the spot mentioned and laid down in the adver- 
tisement aforesaid, is not to be placed there but elsewhere, 
and he admits that he did, upon finding out the said fact, 
object to fulfil the said contract. And the said Defendant 
submits to this Honourable Court that he is not, and should 
not be held to be, bound by the sale aforesaid for the follow- 
ing reasons : 

1st. Because the representation made by the said Plaintiffs 
in reference to the proximity to the said erven of the said 
railway station was under the circumstances a warranty by 
the said Plaintiffs that the said station would be placed where 
they represented, and that the breach or failure of such 
warranty entitles the said Defendant to repudiate the said 
contract. 

2ndly. Because even if the said representation were not a 
warranty, and were (as the said Defendant admits it was) a 
representation which the said Plaintiffs believed to be true 
and correct, yet that as in truth and in fact it was not true 
and correct, and as the said Defendant was misled by such 
representation, he is entitled to repudiate the said contract. 

3rdly. Because the Plaintiffs and Defendant were both in 
error upon or in regard to the chief and principal motive or 
inducement to the making by the said Defendant of the said 
purchase, whereby the said Defendant has become entitled to 
repudiate the said sale. 

4thly. Because in the said sale by the said Plaintiffs to the 
said Defendant there was and is enormis lesio, inasmuch as 
not any of the eight erven purchased by the said Defendant 
as aforesaid was, or is, worth one-half, or nearly one-half of 

o 2 
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the sum which the said Defendant in error agreed t6 pay 
for it. 

And this the said Defendant is ready to verify, wherefore 
he pmys judgment if the said Plaintins should recover in 
this action, and if their claim should not be rejected with 
costs. 

And as and for a claim in reconvention, in case the special 
lea aforesaid should be held to contain matter not for plea, 
ut for a rescissory action, the said Defendant saith that 
having made the purchase in the declaration mentioned 
under the circumstances in the said special plea aforesaid 
particularly set forth, he, the said Defendant, claims in re- 
convention upon the several and respective grounds and 
reasons in the said special plea mentioned as fully as if the 
said plea, muta/tis mutatis^ were herein again set forth, that 
the said sale mav by the judgment of this Honourable Court 
be rescinded ana annulled and made void, and that the said 
Defendant may have such further and other relief as to this 
Honourable Court shall seem meet, with costs of suit 

W. Porter. 

Plaintiffs' Beplieation and Plea in Beconvention — General. 



CAREL ALBRECHT HAUPT, Sen , Pladhipp ; 

AND 

PETRUS JOHANNES HAUPT Defendant. 

Plaintiff's Declaration. 

Defendant has been summoned to answer Plaintiff in an 
action of debt ; and thereupon, by Berrang^ his attorney, 
complains and says : 

For that whereas heretofore, to wit, on or about the 1st 
day of September, 1838, the said Defendant was indebted to 
the PlaintiflF in the sum of £2450 for wine and brandy sold 
and delivered, for cash lent and advanced, and promissory 
notes and other documents of debt due and owing to the said 
Plaintiff, and by him ceded and transferred to the said 
Defendant. 

That it was agreed by and between the said Plaintiff and 
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the said Defendant that the Defendant should pass and exe- 
cute, and the Defendant did accordingly on or about the 
1st day of September, 1838, pass and execute and deliver to 
the said Plaintiffs two under-hand acknowledgments of debt 
bearing interest, one for £1250, and the other for £1200, 
signed and executed by the said Defendant in favour of the 
said Plaintiff. 

That on or about the 1st day of April, 1840, the Defendant 
paid to the said Plaintiff one year's interest on the said sum 
of £2450, to wit, from the 1st day of September, 1838, to 
the Ist day of September, 1839, by crediting the Plaintiff 
with the said sum in an account then stated between the 
Plaintiff and the Defeudant. 

That the said sum of £2450, together with the interest 
thereon from the 1st day of September, 1839, still remains 
due and owing by the Defendant to the Plaintiff. 

That the aforesaid two acknowledgments of £1250, and 
£1200 were never ceded or transferred or in cmy way alienated 
by the Plaintiff, but the said acknowledgments were on or 
about the 27th day of December, 1852, lost or mislaid, and 
cannot now be found by the Plaintiff. 

That he is ready and willing and hereby offers and tenders 
to give to the Defendant proper and sufficient security, and 
to guarantee the Defendant against any claim or demand by 
any other person on the said acknowledgments. 

That the Defendant, although often requested to pay the 
said sum of £2450, with interest from the 1st day of Sep- 
tember, 1859, has hitherto neglected and refused, and still 
neglects and refuses so to do, alleging that he does not owe 
this sum of money, and that such under-hand acknowledg- 
ments of debt were never executed by him. 

Wherefore the Plaintiff prays that the said Defendant may 
by judgment of this Honourable Court be condemned to pay 
to the Plaintiff the said sum of £2450, together with interest 
from the 1st day of September, 1839, and the costs of suit, 
or that this Honourable Court may grant such further and 
other relief to the Plaintiff as may seem meet. 

Defmdanfs Plea and Claims in Beconvention. 

General issue. 

And as and for a claim in reconvention the said Defendant 
says that the said Plaintiff is justly and lawfully indebted to 
him, the said Defendant, over and above all just and fair 
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allowances, in the sum of £1696 lis. 8^. being the balance 
due and owing by the said Plaintiff to the said Defendant 
upon an account shewing all and singular the dealings and 
transactions between the said Plaintiff and the said Defend- 
ant commencing the 13th day of August, 1835, and ending 
the 30th day of September, 1853. 

That he hath annexed to this claim a copy of the said 
account containing full particulars and details of the said 
dealing and transactions which account he prays may be 
considered as inserted herein. 

And the said Defendant prays that the said Plaintiff may 
be condemned to pay to him the said Defendant the said 
sum of £1696 17«. 3Jd with interest a tempore morm and 
costs of suit. 

And for a second claim in reconvention the said Defendant 
says that he is one of the children of the marriage of the said 
Plaintiff with his late wife Anna Gertruida Haupt born De 
Villiers, to whom he was married in community of property. 

That the said Anna Gertruida Haupt born De Villiers, the 
mother of the said Defendant, departed this life on or about 
the 15th day of January^ 1836, having previously by her last 
will and testament, bearing date the 2nd day of January, 1819, 
instituted the said Plaintiff, with the children of her marriage 
with the said Plaintiff, her heirs, and appointed the said 
Plaintiff her sole executor, as by the said will, which the said 
Defendant prays may be considered as inserted herein, refer- 
ence being thereto had, will appear. ' 

That the joint estate of the said Plaintiff and his said wife 
was at the time of her death of considerable value, and was 
taken possession of by the said Plaintiff as surviving spouse 
and executor, but that the said Plaintiff has never accounted 
to the other heirs of his said deceased wife for or in respect of 
their maternal inheritances, nor has he ever paid to the said 
Defendant any part of his maternal inheritance. 

And the said Defendant prays that the said Plaintiff may 
be condemned to render and file a just and true account of 
the estate of his said deceased wife, and that the said Defend- 
ant may be at liberty to debate such account if necessary, 
and to pay over to the said Defendant such amount as shall 
be due and owing to him as one of her heirs, together with 
interest thereon reckoned from the expiration of six months 
from the date of her death, and costs of suit. 

W. Porter. 



Digitized by VjOOQIC 



PBBOEDENTS IN FLEADINQ. 199 

PlainHJTB BepUcatian and Pleas in Beeowvention.' 

General. 

And for a plea to the Defendant's second claim in reconven- 
tion, the said Plaintiff says that admitting, as he hereby does 
admit, the marriage of the Plainti£f and Anna Gertruida Haupt 
T)orn De Villiers, the will of the said Anna Gertruida Haupt, 
the appointment of the Plaintiflf as sole executor testamentary, 
and of the Defendant and the other children together with 
the Plaintiff as the heirs of the said Anna Gertruida Haupt, 
as severally mentioned in said second claim of reconvention, 
the said Plaintiff says that he has within the time mentioned 
in the will of said Anna Gertruida Haupt, and long before 
the commencement of this suit, to wit, in or about the month 
of March, 1836, rendered to the Defendant and the other heirs 
a just and true account of their maternal inheritance, which 
amounted to 5391r(&. Zsh. 2«<., or £404 Is. l|d. to each 
child, as from a copy of said account annexed to this plea, and 
which the Plaintiff prays may be considered as inserted 
herein, reference being thereunto had, will more fully appear. 

That before the commencement of this suit, to wit, on or 
about the 20th day of October, 1859, a copy of said account 
was at the request of the Defendant delivered to the said 
Defendant, and that the said Plaintiff has always been ready 
and willing to file the said account as now for the first time 
by said claim in reconvention demanded, and that he has on 
the — May, 1860, filed said account with the Master of the 
Supreme Court, and this the Plaintiff is ready to verify, 
wherefore he prays judgment with costs. 

J. H. Bband. 



JACOB PIETER DENEYS Plaintifp ; 

AND 

WILLIAM GLOVER Defendant. 

Plaintiff's Declaration. 

Defendant has been summoned to answer Plaintiff in an 
action to compel the fulfilment by Defendant of a cei-tain 
contract of purchase and sale; and thereupon Plaintiff by 
Fairbridge & Hull his attorneys, complains : 

For that whereas heretofore, to wit, on the 1st day of 
December, 1859, the said Plaintiff caused to be put up to 
public sale a certain piece of land marked 0, with a house and 
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other buildings erected thereon, situated in the Cape Division 
between Elonaeboseh and Wynberg, being part of the land 
called "Herschel," and measuring 41 square roods and 96 
square feet, under certain conditions of sale, in the usual and 
customary form, which conditions were duly read aloud to the 
by-standers by the auctioneer before calling for the biddings. 

That by the second section of the said conditions of sale it 
was stipulated that the payment of the purchase-money should 
be made in three instalments, the first payable to the seller 
within three months from the day of sale, the second at 
twelve months, and the third at two years from the said day, 
with interest at the rate of six per cent, on the purchase 
amount from the day of sale. 

That he hath annexed to this declaration a copy of the 
said conditions of sale, which he prays may be considered as 
inserted herein. 

That at the said public sale the said Defendant became the 
purchaser of the said piece of ground for the sum of £400, 
and produced as a surety, under the third condition of sale, 
John Warren Glynn, with whom the said Plaintiff was con- 
tent, and released the said Defendant from the necessity of 
providing a second surety. 

That when a few days after the said sale the said conditions 
of sale were, in customarv form, tendered to the said Defendant 
for signature, he refused, to sign the same, and upon frivolous 
pretexts declined to be bound by his said purchase, or to fulfil 
the same in any way whatever. 

Wherefore the said Plaintiff prays that the said Defendant 
mayby the judgment of this Honourable Court be condemned 
. as sucn purchaser as aforesaid to fulfil the said conditions of 
sale, and to pay to the said Plaintiff the sum of £1^^3 6». 8eZ., 
being the first instalment of the purchase-money, with interest 
from the 1st day of December, 1859 ; and be further con- 
demned, after paying the said first instalment, and after receiv- 
ing transfer thereupon, which transfer the said Plaintiff hereby 
oners to give Defendant, to pass in favour of the said Plaintiff 
a mortgage bond specially hypothecating such property for 
the payment of the sum of £266 13s. 4d., being the two 
remaining instalments, with interest from the said 1st day of 
December, 1859, and that the said Plaintiff may have such 
further and other relief as to this Honourable Court shall seem 
meet, with costs of suit. 

[^Defendant in default of appearance,!^ 
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E. K. . •••••••..«••• Plaintiff; 

Ain> 
W. B. K. . . Defendant. 

Plaintiff* s Declaration. 

W. B. K. (bom C), the Defendant, has been summoned to 
answer her husband E. K., the Plaintiff in this suit, in an 
action to obtain the dissolution of the bonds of marriage now 
subsisting between them ; and thereupon the Plaintiff, by 
J. J. Meintjes, junior, his attorney, complains : 

For that whereas the said Plaintiff and the said Defendant 
were lawfully married together in the Eoman Catholic church 
in Graham's Town on or about the 1st day of April, 1850, 
which marriage still subsists 

That afterwards, and after the marriage of the said Plaintiff 
and the said Defendant, I3ie said Defendant committed various 
acts of adultery on divers days and times between the 1st 
day of February, 1858, and the 1st day of March, 1859, at 
Cape Town, with some person to the Plaintiff unknown. 

That from and by reason of some of the acts of adultery 
aforesaid the said Defendant conceived and became pregnant 
of a child, of which the said Plaintiff is not and could not be 
the father, which child was bom at Cape Town on or about 
the 10th day of Febraary, 1859. 

Whereupon the said Plaintiff prays that the bonds of mar- 
riage now subsisting between the said Plaintiff and the said 
Defendant may, by the judgment of this Honourable Court, 
be dissolved, and that the said Plaintiff may be declared to 
be at liberty if so minded to marry again. 

A. W. Cole. 



HELENA ALETTA DU PLESSIS, JOSHUA BEN- j' 

JAMIM ADAM BLAND, and CECILIA FRE- [ Plaintiffs; 
DERICA DU PLESSIS, his wife j 

AND 

WILLIAM SMALBERGER, executor of HER- 
MANUS BAREND DU PLESSIS 

Declaration. 

Defendant in his capacity 6is executor dative of the estate 
of the late Hermanns Barend du Plessis, is brought into Court 



Defendant. 
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to answer an action for declaring the said Plaintiffs entitled 
to certain landed property as hereinafter Bet forth; and 
thereupon Plaintiffs, by Fairbridge & Hull, complain and say : 

That the said Plaintiff, Joshua Benjunin Adam Bland, 
'is married in community of property to Cecilia Frederica 
du Plessis, who with the Plaintiff Helena Aletta du Plessis, 
are children of Daniel du Plessis, lawfully begotten in marriage 
with Eliza Catharina yan der Schyff, and are the same as 
mentioned in a certain codicil hereinafter referred to. 

That the said Daniel du Plessis, and his wife Yan der 
Schyff, by a certain codicil dated the 8th day of January, 
1831, annexed to their last will and testament, dated the 7th 
day of December, 1807, made before the secretary of the 
Swellendam division, Jan Hendk. Eronenfelder, and wit- 
nesses, did, amongst others, make the following bequest, 
namely : — " We have resolved that after the death of both of 
us the place called Wyers Rivier shall remain for our three 
children, named Hermanus B., Helena A., and Cecilia F. du 
Plessis, for which they shall be obliged to pay the sum of 
lOOOrds. and 488^. each, but with the condition that the 
said place shall neveb be sold to a stranger, but if any 
one of them should intend to dispose of his share, he shall be 
obliged to sell it to the two other proprietors for the same 
sum as it cost him. The buildings now standing oh the place 
shall be occupied by them jointiy as long as the two sisters 
are unmarried, but should they enter into the marriage state 
they shall be obliged to take another dwelling, where it is 
most convenient to them, on the farm ; and if my two daughters 
take another dwelling, my son Hermanus du rlessis shall pay 
to his two sisters Helena A. and Cecilia F. du Plessis for the 
buildings which shall be occupied by him alone, the sum of 
3000 gulders." 

That Daniel du Plessis the husband was the first dying and 

deceased on or about the day of June, 1831, and that his 

wife, the surviving spouse, departed this life on or about the 

day of April, 1834, without either of them having made 

any alterations in the said bequest, but, on the contrary, by 
their deaths confirmed the same. 

That the said Hermanns Barend du Plessis and one Daniel 
du Plessis did in their capacity as executors of iJie said will 
of the said Daniel du Plessis deceased, and of the said Eliza 
Catharina du Plessis, and in compliance with said bequest, on 
the 15th day of August, 1842, make transfer and conveyance 
of said farm, called " Wyers Eivier," to said Hermanus Barend 
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du Plessis now deceased, Helena Aletta du Plessis, and John 
Benjamin du Plessis, subject to the conditions contained in 
the aforesaid will and codicil hereinbefore recited. 

That the sedd Hermanns du Plessis departed this life on 
the 29th day of May, 1859, intestate, and without having 
made any last, will, and that the said Defendant having been 
appointed executor dative of the estate of the said late Her- 
manus du Plessis, and having entered as such executor dative 
upon the administration of the said estate, and for the pur* 
pose of liquidating and winding up said estate, did purpose 
and was about to put up for public sale the share of the said 
Hermanns du Plessis m the said farm, Wyers Eivier, but 
which sale did not take place on account of an interdict 
granted by this*Honourable Court on the 1st day of November 
last, restraining the said Defendant from selling until this 
Honourable Court shall have decided upon the meaning and 
effect of the aforesaid conditions of the said bequest. 

That in virtue of the premises, and the death of the said 
Hermanns du Plessis intestate, the said Plaintiffs are entitled 
to become the purchasers of the said share, and the said 
Defendant in his said capacity is obliged to sell the same to 
them for the price set upon the same in the said codicil, which 
said sale or purchttse the said Plaintiffs have, demanded from 
the said Defendant to complete, but which the Defendant 
declines and refuses to do. 

Wherefore the said Plaintiffs pray that the said Plaintiffs 
may be declared entitled to be the purchasers of the said 
share, and the Defendant condemned to acknowledge and 
accept them as such, and to give to the said Plaintiffs transfer 
and conveyance of said share on their paying 2500 rds,, or 
otherwise that this Honourable Court may grant such other 
relief or remedy in the premises as to this Honourable Court 
may seem meet ; and that the said Defendant in his aforesaid 
capacity may be condemned to pay costs of suit. 

C. J. Brand. 
Flea and Claim. 

General. 

And for a claim in reconvention (should this Court con- 
sider that the Plaintiffs in convention are entitled to recover 
in convention, but not otherwise) the Defendant as such exe- 
cutor as aforesaid says, that during the lifetime and until 
the decease of the said Hermanus du Plessis, he the said 
Hermanns du Plessis occupied jointly with the said Joshua 
Benjamin Adam Bland and the said Helena Aletta du Plessis 
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the said ferm Wyers Rivier, but that when the said Plaintiffs 
betook themselves to reside elsewhere, to wit, on or about the 
month of October or Noyember, 1833, he the said Hermantis 
du Plessis paid unto the said Joshua Bland, married in com- 
munity of goods with the said Cecilia Frederica du Plessis, 
and unto the said Helena du Plessis, share and share alike, 
for their interest in the buildings upon the said farm, which 
he the said Hermanns du Plessis was thereafter to occupy 
alone, the sum of 3000 guldens, or £75 ; and that while ne 
the said Hermanns du Plessis thus occupied the said farm 
and the buildings thereon in manner aforesaid, large sums of 
money were from time to time expended and paid by the 
said Hermanus du Plessis from and out of his private funds 
in and about permanently improving the said farm and erecting 
enclosures and building a mill, now yielding a large annual 
profit. 

Wherefore the Defendant as such executor as aforesaid 
prays this Court that an account niay be taken of all such 
sums so expended as aforesaid, or otnerwise that the value 
of the permanent improvements made as aforesaid, and in- 
creasing the marketable value of the said farm, may be ascer- 
tained by appraisement or otherwise, as this Honourable Court 
shall appoint, and that he the said Defendant in his capacity 
aforesaid may be declared to be entitled to receive from the 
said Plaintiffs, in addition to the other sum to be paid by 
them, the amount of such beneficial improvements so made 
by the said Hermanus du Plessis, and such further and other 
relief, &c., with costs. 

W. Porter. 

BepUcation and Plea. — General. 



H. PLADH'IFr; 

AND 

H. Defbio)A1st. 

Plaintiff's Declaration. 

H., the Defendant in this suit, has been summoned to answer 
his wife, the Plaintiff in this suit, in an action to obtain the 
dissolution of the bonds of marriage now subsisting between 
them ; and thereupon the said Plaintiff, by Redelinghuys & 
Wessels complains : 
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For that whereas the said Plaintiff and the said Defendant 
were on the 2nd day of April, 1844, and at Swellendam in 
this Colony, lawfully married together in community of 
property, which mamage still subsists. 

That afterwards and during the subsistence of the said 
marriage the said Defendant committed adultery with divers 
females, as follows, that is to say: [here these alleged ousts 
were separately reeited]. 

And the said Plaintiff further saith, that there is one child 
of the marriage of the said Plaintiff and the said Defendant, 

a son, named now aged about fifteen years, of whom the 

said Plaintiff desires to continue to have the care and custody. 

And the said Plaintiff prays that the bonds of marriage 
now subsisting between the said Plaintiff and the said Defend-^ 
ant may, by the judgment of this Honourable Court, be 
dissolved, and that the said Plaintiff may be declared to be 
at liberty, if so minded, to contract another marriage, and 
that the said Plaintiff may be adjudged to have the care and 
custody of the minor aforesaid — ^and that she may be appointed 
tutrix of the person of the said minor; and that an account 
may be taken of the joint estate of the said Plaintiff and the 
said Defendant, and that the same may be equally divided 
between the said Plaintiff and the said Defendant, so that 
each of them may thereafter hold one-half of the said estate 
in severalty; and that the said Plaintiff may have such 
further and other relief as to this Honourable Court shall 
seem meet, with costs of suit. 

W. PORTEB. 

Defendant's Pleas. 

General. 

And for a further plea in this behalf ^should the above be 
deemed insufficient by this Honourable Court, but not other- 
wise) the Defendant says that the Plaintiff ought not to 
have and maintain her action against him, because he says 
that before the committing of the grievances in the declara- 
tion set forth, to wit, in or £S)out the month of January, in the 
year 1859, and at Swellendam, she, the said Plaintiff, com- 
mitted adultery and had carnal connection with one W. 0., 
then of Swellendam aforesaid, but now of the Colony of 
Natal, and this the Defendant is ready to verify. 

Wherefore he prays that the Plaintiff's suit may be 
dismissed. p^ j. Denyssen. 

A. W. Cole. 
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CATHARINE M Plaintipfj 

AND 

ALFRED M Defendant. 

Declaration. 

Defendant has been summoned to answer his wife in an 
action to obtain a separation from bed, board, and cohabit- 
ation. 

Defendant and the said Plaintiff, who was then a widow, 
were married together at Cape Town under ante-nuptial 
contract, excluding community of property, on the 30th day 
of January, 1860, which marnage still subsists. 

That said Defendant has for a considerable time past 
behaved to the Plaintiff so violently and cruelly as to render 
the living together of the said Plaintiff and the said Defend- 
ant dangerous to, and wholly insupportable by, the Plaintiff, 
inasmucn as the said Defendant habitually treats the said 
Plaintiff with the greatest unkindness, beating her, and using 
the most threatening and abusive language to her, without 
any provocation. 

That on the 17th day of November, 1860, and at Cape Town, 
Defendant at the house and in the presence of one Linna, 
a washerwoman, whom the said Plaintiff was about to employ, 
seized the said Plaintiff by the neck and shook and terrified 
her, and pushed her out of the said house, and on the same 
day and at another place seized her and shook her violently, 
and on the 1st day of December used personal violence to 
her, and struck and beat her, and on the 2nd day of December, 
1860, tore off the ribbons of the bonnet which the said 
Plaintiff was wearing, and struck her upon her head ; and 
pulled her forcibly by the hair, and took her by the throat, 
and put her into great bodily fear. 

That on or about the 10th day of November aforesaid, 
and again on or about the Ist day of December aforesaid, 
the said Defendant by his extreme violence and apparent 
determination to do the said Plaintiff some serious bodily 
harm, forced the said Plaintiff to make her escape from her 
own house, and to seek shelter and protection from a 
neighbour, with whom the said Plaintiff remained for some 
days, being in great but reasonable fear of returning to 
where the said Defendant was. 

And the said Plaintiff prays that this Honourable Court 
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will grant a decree separating the said Plaintiff and the 
said Defendant from bed, board, and cohabitation ; and that 
the said Defendant may be restrained by interdict from 
molesting or annoying the said Plaintiff. And that the 
said Plamtiff may haye snch further and other relief as to 
this Honourable Court shall seem meet^ with costs of suit. 

W. Porter. 
[Defendant in defavU."] 



J. B. ROBERTSON & Co Plaintiffs; 

AND 

CAPE COLONIAL MINING COMPANY .... Dbfbndants. 
Plaintifs' Declaration. 

William Patrick Sampson, Adrian Johannes Zederberg, 
and John Francis Long, in their capacity as the trustees of 
the joint stock company called or known by the name of 
the Cape Colonial Mining Company, the Defendants in this 
suit, haye been summoned to answer J. B. Eobertson & Co., 
the Plaintiffs in this suit, in an action of debt ; and there- 
upon the said Plaintiffs, by Johannes Andreas Truter, their 
attorney, complain : 

For that whereas the said William Patrick Sampson, then 
being secretary and also a trustee of the said company, acting 
for himself and the said Zederberg and Lone in their capa- 
city as trustees of the said company, purchased from the 
said Plaintiffs, and the said Plaintiffs sold and delivered to 
the said Defendants in their said capacity, certain goods, 
wares, and merchandize, amounting in yalue to the sum of 
£20 2s. 9d. 

That they have annexed to this declaration, and pray that 
the same may be considered as inserted herein, an account 
containing the particulars of the said ffoods. 

And they pray that the said Defendants in their said 
capacity, wno are under and according to the trust deed of 
the said company, bearing date 25th day of May, 1855, the 
proper Defendants in this suit or action, may be condemned 
to pay to the said Plaintiffs the said sum of £20 2». 9d. with 
the interest a tempore moras^ and the costs of suit. 

W. Porter. 
[Defendants, default of appearance,] 
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QUIBDEVILLE Plaintipp ; 

AND 

FERREIRA Defendant. 

Plaintiff* 8 Declaration. 

Action to obtain transfer of certain property ; and thereupon 
Plaintiff, by De Korte, complains : 

For that whereas heretofore, to wit, on the 24th day of 
May, 1859, the said Defendant sold to Plaintiff by public 
sale a certain undivided one-eighth part or share in the farm. 
Buffers Drift, in the Division of Oudtshoom, for the price or 
sum of 2000r(fo. currency, and also half of a certain other farm 
situated in the said division called Biet Fontein, together 
with three-fourths of the opstal of the said last-mentioned farm, 
and half of the water being in and belonging to the said 
farm, for the price or sum of 20,000rcfo. currency, as by the 
conditions of sale, which said Plaintiff prays may be considered 
as inserted herein, reference being thereunto had, will appear* 

That afterwards, to wit, on the 2nd day of March, 1860, 
he, the said Plaintiff, paid or satisfied the said Defendant in 
full as to the said 22,000r^., who signed then and delivered 
a receipt for the said sum, acknowledging to have been 
satisfied with the same. 

That having so satisfied and discharged the said purchase- 
money, he has frequently demanded transfer of the property 
so purchased as aforesaid, but without success. 

Wherefore he prays that the said Defendant may be con- 
demned to make transfer of the said property to the said 
Plaintiff according to law, and may also be condemned to 
pay the costs of suit. 

W. Porter. 



MYBURGH PLAiNTirP; 

AND 

JAMISON Defendant. 

Declaration. 

Defendant has been. summoned in an action to compel 
the said Defendant to remove certain encroachments on the 
property of the said Plaintiff, and to obtain the benefit of a 
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certain servitude as hereinafter particularly mentioned ; and 
thereupon the Plaintiff by his attorneys complains : 

For that whereas heretofore, to wit, on the 28th day of 
November, 1849, one W. J. Smuts, being the owner of a certain 
house and grounds situated in this Table Valley and called 
Buitenzorg, and the owner also of a certain piece of ground, 
composed of five lots, numbered *66 to 40, and part of the 
garden '* De Hoop " and abutting upon the grounds of the 
said place Buitenzorg, sold and transferred the said last- 
mentioned piece of ground to one Jocelyn P. Ingram. 

That the said W. J. Smuts, who was and for some time 
afterwards remained the owner of the said place, Buitenzorg, 
of which the house fronted the lots 39 and 40, for the 
purpose of preserving the prospect from the said house 
free and unobstructed stipulated with the said Ingram ibr a 
servitude of that nature, and caused to be inserted in the 
deed of transfer made to him of the five lots aforesaid the 
following conditions, viz. : ** That no buildings shall be 
erected on lots 39 and 40, which may in any way obstruct 
the view from the house or the garden called Buitenzorg 
adjacent thereto," as by the transfer deed remaining . of 
record, reference being thereunto had, will appear. 

That before and at the time when the said W. J. Smuts 
transferred the said piece of ground to the said Ingram, a 
wall erected by the owner of Buitenzorg on the soil of Buiten* 
zorg, and part and parcel of Buitenzorg, was standing, and 
was free from any servitude in favour of any other tenement 
whatever. 

That the said Ingram after he had received such transfer 
as aforesaid, but at what time particularly the said Plaintiff 
is unable to set forth, put up certain offices and buildings 
upon his side of the wall aforesaid, and inserted certain beams 
for the support of the said buildings into the said wall, and 
caused the said buildings to rest in and upon. the said wall. 

That the said Ingram when he so acted as last aforesaid 
did so without the consent or knowledge of the then owner 
of the said place Buitenzorg, and without having obtained 
even a temporary and revocable leave or licence, much less 
any permanent right of servitude. 

That the said place Buitenzorg, and all right, title, and 
interest in and to the house and grounds thereof, by certain 
mesne transfers, whereof one from F. L..0. Biccard to the said 
Plaintiff, made on the 30tli day of September, 1857, is the last, 
have come to and are now vested in the said Plaintiff, and 

p 
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that tlie piece of ground aforesaid, composed of the five lots 
aforesaid, by certain mesne transfers, whereof one from the 
trustees of the insolvent estate of William Broadway, made on 
the 10th day of March, 1856, is the last, came to, and was 
vested in the said Defendant. 

That the said Defendant after he had purchased and 
entered into possession of the said piece of ground, without 
the consent, authority, or knowledge of the then owner of 
the place Buitenzorg, namely, the said Biccard, and without 
having sought or obtained any right of servitude, erected a 
stable or similar building against and upon the wall aforesaid, 
and inserted beams into the said wall, and moreover caused 
the slate roof of the said stable to be carried over and upon 
the top of the said wall so as to cover the same or a part 
thereof. 

That after he had bought, but before he had received 
transfer of the said place Buitenzorg, he discovered how the 
said wall had been mterfered with and injured, and, by the 
notary Wessells, called upon the said Defendant upon the 
15th day of June, 1857, to undo what had been illegally done 
to and upon the said wall, which, however, the said Defendant 
refused. 

That although the reply of the said Defendant to the 
notarial insinuation was unsatisfactory, he refrained from 
taking at the time any legal proceedings, not wishing to have 
recourse to such means of redress, and hoping that the 
matter might be afterwards amicably arranged. 

That all things have hitherto remained unaltered in regard 
to the said wall, and that more recently another ground of 
complaint has arisen to the said Plaintiff. For the said 
Plaintiff further saith, that trees have since the sale aforesaid, 
by the said Smuts to the said Ingram, been planted upon the 
lots aforesaid, 39 and 40, which Tots were, when the said sale 
was made without trees, and that the said trees have now 
attained such a height as already in a certain degree to 
obstruct the view from the house Buitenzorg, and which trees 
are certain in no long time to obstruct it much more, and 
finally to shut it out altogether. 

Plaintiff submits to this Honourable Court, that although, 
the condition aforesaid inserted in the deed of transfer made 
to the said Ingram speaks only of buildings, and not of any- 
other of the ways in which a view may be obstructed, yet that 
according to the true construction, intent, and meaning of 
the said condition, its object was, and its effect is, to preserve 
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the yiew from the said house unobstructed, and that to ob- 
struct the view therefrom by trees is a breach of the said 
condition. 

That on the 12th day of March, 1860, he caused his attorney 
in this case to address a letter to said Defendant requesting 
him to remove, or cause to be removed, such of the said trees 
as were obstructing the view aforesaid, with which request, 
however, the said Defendant wholly declines to comply. 

And Plaintiff prays that the wall aforesaid may be declared 
to be the property of the said Plaintiff, free from any servi* 
tude tigni immUtendiy or of support, in favour of the tenement 
of the said Defendant, and that the said Defendant may be 
condemned to remove all beams inserted into the said wall, 
and all slates or other things laid upon the said wall, and all 
walls, matters, or things, standing against the said wall and 
upon the soil of the said Plaintiff; and that it may be declared 
that according to the true construction, intent, and meaning 
of the cpnditions aforesaid, it is not lawful to obstruct by 
means of the trees aforesaid, the view from the house Buiten- 
zorg over and across the lots, aforesaid, Nos. 39 and 40, and 
that the said Defendant may be condemned to remove all 
trees which now obstruct such view; and that the said 
Defendant may be condemned to pay the said Plaintiff the 
sum of £20 as and for damages by him sustained by the 
injuries aforesaid, and that the said Plaintiff may have such 
further and other relief as to this Honourable Court shall seem 
meet, with costs of suit. 

W. Porter. 

Defendant's Pleas. 

By De Korte, his attorney, comes into Court, and for a plea 
in respect of the demand made for the removal of certain 
encroachments upon the certain wall in the said declaration 
described, he saitn, that the certain wall so described, whereon 
certain encroachments are alleged to have been made, is 
situated, in so far as these alleged encroachments are con- 
cerned, at the division of the property Buitenzorg from the 
lot No. 37 in the said declaration described, and that at the 
time of the filing of the said declaration, to wit, on the 15th day 
of January last, the said lot No. 37 was, and had been since 
the 31st day of May, 1860, in the lawful possession of one 
Frans Rapetzky, who had bought the same on the sedd 31st 
day of May, 1860. 

That the said lot 37 was on the 6th day of July, 1860, duly 

p 2 
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and lawfully registered in the office of Deeds Eegistry as the 
property of the said Eapetzky, and this the Defendant is 
ready to verify, wherefore he prays judgment whether in 
respect of the claim made for the removal of the said alleged 
encroachments the Plaintiff ought to have this action 
against him. 

And for a plea in respect of the demand made for the 
enforcement of a certain alleged servitude, Defendsint saith 
that lots 39 and 40 in the said declaration mentioned as being 
burdened with such alleged servitude, were on the 1st day of 
May, 1860, lawfully sold by public sale to Henry Paver 
who is now in lawful possession of them ; whereof the J^laintiff 
was fully aware at the time of the filing of the said declara- 
tion, and this the Defendant is ready to verify. Wherefore 
the Defendant prays judgment, inasmuch as the said Paver 
is not named in the said declaration together with the said 
Defendant, whether in respect of the claim for the enforce- 
ment of the alleged servitude aforesaid^ the Plaintiff ought to 
have the action against him. 

And for a further plea and answer to the said declaration 
(without prejudice to the two foregoing pleas or either of 
them) the Defendant saith that the Plaintiff ought not to 
have his said action against him, or any part thereof, because 
he saith that admitting, as he doth admit, that one William 
J. Smuts, was on the 2bth day of November, 1849, the owner 
of a certain house and grounds called Buitenzorg in the said 
declaration described, and likewise of the lots 36, 37, 38, 39, 
and 40, therein also described as abutting on the said 
property JBuitenzorg, yet he denies all and every, &c. 

. F. S. Watermeyer. 
Beplication. 

To the pleas firstly and secondly pleaded says, .that the 
summons in this case was duly served upon the said Defendant 
on the 1st day of May, 1860, before the making by him 
of either of the sales in the said pleas mentioned, and this 
Plaintiff is ready to verify, wherefore joins issue generally. 
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BENJAMIN FOORD, tradinq uudeb style or firm I ^ 
OF RUSSELL & Ck). ) 

AlTD 

SmONSEN, MASTER OF BRIG * ESTHER * • . Defendant. 

Declaration. 

Defendant has been attached to answer Plaintiff in an action 
to recover damages under the: circumstances and upon the 
grounds hereinafter mentioned ; and thereupon Plaintiff, by 
Serrange his attorney, complains : 

For that whereas heretofore, to wit, upon or about the 17th 
day of October, 1860, and at Cape Town, the said Plaintiff, 
who is a wine merchant, came to an agreement with the said 
Defendant, as the master of the brig called the Esther, then 
lying in Table Bay, and bound for St. Helena, to ship or 
cause to be shipped on board the said brig a certain quantity, 
to wit, 30 hogsheads or casks of wine to m carried by the said 
brig to St. Helena aforesaid, for certain freight to be paid for 
the same. 

That afterwards, to wit, on the 18th day of October in the 
year aforesaid, in fulfilment of the agreement aforesaid, and 
at the further special instance and request of the said De- 
fendant, who was then and there present, desiring to have the 
said wine sent off at once from the shore or wharf to the said 
brig, the said Plaintiff, by the agency of George Sorey, a 
boatman or common carrier employed by the said Plaintiff to 
ship the said wine, carried and conveyed, or caused to be car- 
ried and conveyed to the said brig in a certain boat called 
the Luna, the property of the said George Sorey, 18 hogs- 
heads of wine the property of the said Plaintiff. 

That although the said 18 hogsheads of wine were safely 
carried and conveyed from the shore or wharf to the said brig, 
and although the same were tendered and offered to the said 
brig, and although the boatmen in the said boat did and were 
ready to do all and singular whatsoever boatmen in such 
circumstances ought to do, in removing the said wine from 
the said boat into the said brig, and although there was no 
sufficient cause or justification why the mate and crew in 
charge of the said brig should not, as they were by the said 
boatmen requested, take and receive the said 18 hogsheads of 
wine on board the said brig, yet the said mate and crew would 
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not take or receiye the same or any of them, and, on the con- 
trary, wholly refused so to do. 

That after the said boat with the said wine had reached 
the said brig, and after a time far more than suflBicient for 
taking the said wine on board the said brig had elapsed, the 
boatmen in the said boat, perceiving that a south-east wind, 
which had been from the early part of the said 18th day of 
October blowing on the Blue Berg, or far side of Table Bay, 
was becoming stronger and stronger and had reached the 
shipping, and was rendering it unsafe for the said boat to be 
any longer alongside of the said brig, pushed off from the 
said brig, with the said wine still on board, and made for the 
shore, but was overtaken by a sudden squall, by which, without 
any neglect, default, or defect in the said ooat or the men 
nayigating her, the said boat was sunk in Table Bay afore- 
said, and the said 18 hogsheads of wine wholly lost. 

That having been led to believe that the said George Sorey 
had, by the neglect or default of himseK or his servants, 
occasioned the loss of the said wine, he the said Plaintiff 
instituted proceedings in this Honourable Court against the 
said George Sorev for the recovery of damages, in which 
action, however, this Honourable Court gave judgment for 
Defendant. 

That the said wine so lost was of the value of £134 Qs. 4^., 
and that it was so lost by reason merely that the said De- 
fendant, by his mate -or mates and seamen, whose duty it was 
to have taken and received the said wine on board of the said 
brig, not regarding their duty in that behalf, did not nor 
would receive the same, as hereinbefore alleged. 

Wherefore the said Plaintiff prays that the said Defendant 
may be condemned to pay to the said Plaintiff the said sum 
of £134 6^. 4:d,y with costs of suit. 

W. Porter. 
S. Jacobs. 

Defendant's Plea. — General issue. 

F. S. Watebmever. 
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E. J. M. SYFRET, as trustee op the insolvent | 

ESTATE OF THE FIRM OP DANEEL & SON • . j ' 

AND 

PIETER aERHARD and MICHIEL SERVAAS j 

VAN DER BYL, trading under the firm of | Defendants. 
VAN DER BYL & Co. . . . . ) 

Plaintiff's Declaration, 

The Defendants, as above styled, merchants, have been 
summoned to answer the Plaintiff in his capacity as trustee 
in the insolvent estate above named, in an action for setting 
aside a certain preference, and for other purposes ; and there- 
upon the said Plaintiff by his attorneys, complains : 

That the estate of the said Daneel & Son, who had 
been carrying on business in the city of Cape Town as mer- 
chants, and general dealers, was on the 20th day of January, 
1860, adjudged by this Honourable Court to be sequestrated 
as insolvent, of which the said Plaintiff was duly confirmed 
as sole trustee by an order of this Honourable Courts dated 
the 21st day of February, 1860. 

And the said Plaintiff further saith, that before the seques- 
tration as aforesaid the said Daneel & Son had large and 
various transactions with the said Defendants, who then were 
and still are carrying on the business of merchants in Cape 
Town under the style and firm of Van der Byl & Co. 

And the said Plaintiff further saith that in the month of 
January, 1860, and long before that time, the said insolvents 
were unable to meet their just debts and liabilities, and con* 
templated the sequestration of their estate as insolvent. 

And the said Plaintiff further saith, that at or about the 
same time, to wit, in the month of January aforesaid, the said 
insolvents were indebted to the said Defendants in a large 
sum of money, to wit, in the sum of £345 17s. 3d., arising 
partly from goods sold and delivered by them to the said 
insolvents, partly for the carriage and freight of certain other 
goods, and also upon two promissory notes, one for the sum 
of £135 1 9s. 6d, and payable by the insolvents on the 1st day 
of January, 1860, and the other for the sum of £90 14s. 9d 
payable on the Ist day of Apuil following* 

And the said Plaintiff further saith, that the said Defend- 
ants well knowing the premises, but in order to obtain an 
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undue preference over the other creditors of the said insolvent, 
did on the 4th and 5th days of January, 1860, the said 5th 
day of January being the day on whicn the said insolvents 
stopped their business by closing their stores, purchase from 
the said insolvents certain goods, wares, and merchandise of 
great value, to wit, the sum of £264 13s. 4<i., the said insol- 
vents contemplating at such time the sequestration of their 
estate as insolvent, and intending by such transaction to 
prefer the said Defendants over and above their other creditors, 
and which said sum of £264 13s. 4d. upon the proof of their 
debt in the said insolvent estate the said Defendants have 
set off in part payment of the sum of £345 17s. 3d. due to 
them by the insolvents. 

And the said Plaintiff further saith, that by the said pre- 
tended sale and purchase the said insolvents have given, and 
the said Defendants have obtained, an undue preference over 
the other creditors of the estate, by common arrangement, 
mutual understanding, and common consent. 

And the said Plaintiff further saith, that the payment or 
security which the said Defendants have thus obtained in 
part payment of the sums due to them by the said insolvents 
IS null and void. 

Wherefore the said Plaintiff prays that the Defendants 
may by judgment of this Honourable Court be condemned 
either to pay the said sum of £264 13s. 4d. for distribution 
among the creditors of the said insolvent estate, or otherwise 
to restore the goods, wares, and merchandise declined as 
aforesaid to be sold by the trustee for the benefit of the 
creditors, and further that the said Defendants may be de- 
clared to have forfeited as regards the said insolvent estate 
the said sum of £264 13s. 4d., so as not to be entitled to claim 
or prove so much of his original debt, and that the Plaintiff 
may have such further and other relief in the premises as to 
this Honourable Court may seem meet, with costs of suit. 

P. J. Denyssen. 

Defendants' Plea — General issue. 

W. Porter. 
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JAMES CORNELISSEN Plaintiff ; 

AND 

DIRECTORS AND SECRETARY of the EQUITABLE 



. Defendants. 
FIRE ASSURANCE AND TRUST COMPANY ' 

Plaintiff's Declaration, 

The Defendants in their capacity as aforesaid are brought 
into Court to answer the Plaintiff in an action of debt, and 
thereupon the said Plaintiff by his attorney complains and says: 

That heretofore, to .wit, on the Ist day of October, 1844, 
a certain trust deed or deed of settlement, containing the 
several provisions under which the said joint stock company 
should be established, was duly passed by the shareholders 
of the said company and afterwards executed by them, and 
which said deed, which the said Plaintiff prays may be con- 
sidered as inserted herein, is still in force. 

And the said Plaintiff further saith, that thereafter, to 
wit, on or about the 8th day of April, 1860, he, the said 
Plaintiff, applied through one Henry Boaae, of Somerset West, 
the agent of the said company, to the directors of the said 
company, appointed under and by virtue of the said trust 
deed or deed of settlement, for an insurance from damage 
or loss by fire upon a certain house and other buildings 
situated at Somerset, of the value of not less than £500, and 
upon certain goods, wares, and merchandise, and other articles 
being in the said house and other buildings of not less than 
£400, remaining then, and at the time of the fire hereafter 
mentioned, and belonging to the said Plaintiff; and the said 
Plaintiff further saith, thereafter, to wit, on or about the 27th 
day of April, 1860, the said Plaintiff received from their said 
agent, the said Henry Boase, a notice of the said directors 
informing him that his application had been acceded to. 

And the said Plaintiff further saith, that some time there- 
after, to wit, on or about the 7th day of December, 1860, he 
paid to the said directors by their said agent the sum of £9 28., 
assuring from damage to loss by fire a sum of £500 upon the 
said house and other buildings before mentioned, and a sum 
of £400 upon the goods, wares, merchandise, and other 
articles contained in the said house and other buildings, for 
a period of one year from the date of such payment. 

And the said Plaintiff further saith, that subsequently, to 



Digitized by VjOOQIC 



218 PRECEDENTS IN PLEADING. 

wit, on or about thd 9th day of December, 1860, the said 
house and other buildings, and the said goods, wares, mer- 
chandise, and other articles, being of the value of each above- 
mentioned, were entirely destroyed by fire, yet the said 
Defendants well knowing the premises, and although often 
requested to pay to the said Plaintiffs the said sums of £500 
and £400 respectively, now refuse to pay the said sums, or 
any part thereof. 

Wherefore an action has accrued to him to have and demand 
from the said Defendants payment of the said sums of money 
above-mentioned, which the said Plaintiff prays the said 
Defendants may be adjudged to pay him together with the 
interest thereon a tempore morse, and costs of suit. 

P. J. Denyssbn. 

Defendants' Plea. 

And the Defendants by their attorneys plead general 
issue, &c. 

And for a further plea to the said action (in case the plea 
aforesaid should be adjudged to be insufiScient for the defence 
to the said action, but not otherwise) the said^Defendants say, 
that after the said Plaintiff had received on or about the 
27th day of April, 1860, a notice that the assurance company 
represented in this action by the Defendants accepted a 
certain proposal made on the 8th of the said month to 
insure certain buildings and merchandise in the said proposal 
luentioned for a sum of £900 in all, the said Plaintiff did not 
take any step whatever to perfect, or towards perfecting, such 
insurance, whereupon the said company on the 18th day of 
July, 1860, wrote to their agent in the declaration mentioned 
to ask in effect whether the said Plaintiff was minded to 
effect the said insurance or not. 

And the said Defendants further say, that afterwards, to 
wit, on the 24th day of July aforesaid, the said Henry Boase 
being in Cape Town, and having, as the said Defendants 
believe and aver, directions or authority from the said 
Plaintiff to cancel the proposal aforesaid of the 8th day of 
April, 1860, did direct the said company to cancel the said 
proposal then and still remaining in their hands, which pro- 
posal was on the 24th day of July, 1860, cancelled accordingly 
by a writing written upon and across the face thereof. 

And the said Defendants further say, that nothing whatever 
was written, said, or done, by the said Plaintiff, or the said 
Henry Boase, or the said company, in regard to the said 
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proposal of the said Plaintiflf, or any insurance upon any 
property of the said Plaintiff, when on the night of Thursday, 
the 6th day of December, 1860, a fire broke out in a certain 
" lean-to," or stable, under a thatched roof (the same being a 
building not shewn by, or upon, a certain plan by the said 
Plaintiff attached to his proposal aforesaid, as description of 
the buildings thereby proposed to be insured), which fire, of 
which the origin was not discovered, was with difficulty 
extinguished. 

And the said Defendants further say, that immediately 
after the said fire, to wit, on the next day, Friday, the 
7th day of December, 1860, the said Plaintiff repaired to 
the said Henry Boase, and requested him to accept from 
the said Plaintiff the sum of £9 2s., being the premium 
payable upon a policy effected under or according to the 
said proposal, which sum the said Henry Boase then and 
there accepted, after which, to wit, on the 9th of the said 
December, being the next day but one, the buildings and 
merchandise of the said Plaintiff in regard to which the said 
premium had been so received, were destroyed by fire, the 
said company being only informed of what had occurred on 
the 7th day of December, in reference to the said proposal 
of the 8th day of April, alter the said fire of the 9th day of 
December had taken place. 

And the said Defendants further say, that they admit 
that the said company denies its liability for the said loss, 
and the said Defendants submit to this Honourable Court 
the following grounds and reasons (amongst others) why the 
said company does so deny its liability. 

First: because on and before the 7th day of December 
aforesaid, the proposal aforesaid of the 8th day of April preced- 
ing, had, by lapse of time, as well as by the express authority 
of the said Plaintiff, become obsolete and been cancelled. 

Secondly : because the said Henry Boase, whom the said 
Defendants admit to have been an agent of the said company, 
had no power, whether one expressly conferred upon him by 
the said company, or one to be implied from the customs and 
usage of the Colony regarding the authority of the agents of 
assurance companies, to bind the company as assurers, 
whether by receiving a premium or otherwise, without having 
the previous authority of the directors so to do, which 
authority the said Henry Boase had not, and must, by the 
said Plaintiff have been known not to have had. 

Thirdly : because even if the said Henry Boase, as such 
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agent, would have had authority, under ordinary circum- 
stances to bind the company by his receipt for £9 2s. as a 
premium of insurance, he had not, and ought by the said 
Plaintiff to have been known not to have, any authority to 
bind the company by such receipt, inasmuch as if the feet of 
the fire of the night of the 6th December were not made 
known to him, the said Plaintiff was chargeable with con- 
cealing a fact which he ought to have disclosed, and inas- 
much as if the said fact was known to the said Henry Boase 
when he accepted payment of the said premium from the 
said Plaintiff, he was chargeable with a neglect, default, and 
failure of duty as such agent of which the Plaintiff had full 
notice from the nature of the case. 

^.nd the said Defendants further say, that the loss for the 
recovery of which this action has been brought is the 
supposed loss in the declaration mentioned, wherefore being 
ready to verify the matters in this plea alleged, they pray 
judgment if the said Plaintiff should have or maintain his 
action, and if the same should not be rejected with costs. 

Plaintiff's Replication — Joins issue. 



SAMUEL SOLOMON SMITH Plaintiff ; 

AND 

JOSE BENTO Defendant. 

Plaintiff's Declaration. 

The Defendant in this suit has been summoned to answer 
the Plaintiff in an action to compel the fulfillment of a certain 
contract of sale and purchase as hereinafter mentioned ; and 
thereupon the Plaintiff by his attorney complains : 

For that whereas heretofore, to wit, the 30th day of April, 
1860, the said Plaintiff purchased at apublic sale held for 
account of the insolvent estate of Jan Ejiipp a certain house 
and premises situate in Cape Town for the price or sum of 
£325 sterling. 

And the said Plaintiff further saith, that afterwards, to 
wit, on or about the 2nd day of October, 1860, the said 
Defendant, who had been present and was cognizant of the 
purchase aforesaid by the said Plaintiff, applied to the said 
Plaintiff to take over the said house and premises as bought 
by the said Plaintiff as aforesaid. 

Whereupon it was agreed between the said Plaintiff and 
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the said Defendant that the said Plaintiff should let the 
said Defendant have the said house and premises as purchased 
by the said Plaintiff upon his, the said Defendant, paying 
to the said Plaintiff a profit of £30 sterling upon the price 
aforesaid, and all expenses incurred by the said Plaintiff 
about the said purchase. 

And the said Plaintiff further saith, that the said original 
purchase-money with the expenses thereof, and the said 
profit or sum of £30 sterling, amount to £372 78. 6d. 

And the said Plaintiff further saith, that the purchase- 
money to be paid by the said Defendant to the said Plaintiff 
was agreed to be paid as follows, that is to say : The sum of 
£125 sterling, part of the purchase-money of the property 
albresaid, the sum of £30 sterling, the profit aforesaid, and 
the expenses in ready money ; and to pass a bond in favour 
of the insolvent estate of the said Knipp for £200, under 
first mortgage of the property aforesaid. 

And the said Plaintiff further saith, that it was further 
agreed between the said Plaintiff and the said Defendant that 
the said Defendant should be prepared to receive transfer of 
the said house and property on the 1st day of January, 1861. 

And the said Plaintiff further saith, that on or about the 
10th day of October, 1860, the said Defendant paid to the 
said Plaintiff, as part of the purchase-money aforesaid, the 
sum of £72 1$. 4d. sterling, for which amount the said Plain- 
tiff has always been ready to give credit to the said Defendant. 

And the said Plaintiff prays that the said Defendant may 
by the judgment of this Honourable Court be condemned to 
fulfill the contract of sale and purchase as aforesaid, and to 
pay to the said Plaintiff the sum of £100 6s. '2d. sterling, 
being the balance still due or owing upon the amount due 
and payable upon the said purchase-money of £372 Is. 6<Z. 
sterling. And thereafter to take transfer of the said house 
and premises and pass a mortgage bond for securing the 
residue of the said purchase-money, and that the said 
Plaintiff, who is willing and ready to fulfill all things by him 
to be fulfilled in regard to the said sale by him the said 
Plaintiff to the said Defendant, may have such further and 
other relief as to this Honourable Court shall seem meet, 
with costs of suit. W. Porter. 

Defendant's Plea and Claim in Reconvention. 

General issue. 

And claiming in reconvention the Defendant says that the 
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Plaintiff is indebted to him in the sum of £72 la. 4d. sterling 
with interest from the 10th day of October, 1860, being the 
sum admitted in the Plaintiff's declaration to have been paid 
by the Defendant in part of the certain alleged purchase in 
the said declaration described, 

And the Defendant further says, that he paid the said 
sum to the said Plaintiff as and for the part purchase of a 
piece of ground, with the buildings thereon, in Cape Town, the 
limits and alleged extent of which were, prior to such pay- 
ment, pointed out to him by the Plaintiff. 

And the Defendant further says, that subsequently to the 
said payment, he discovered that the Plaintiff was not the 
owner of the extent of ground so pointed out to him, but only 
of a part of the same. 

And the Defendant further says, that the said Plaintiff is 
not now the owner of the extent of ground by them agreed, 
as aforesaid, to be bought and sold, but only of a part thereof. 

And the Defendant says, that he has always been ready to 
complete the purchase of the said ground and buildings, in 
the manner agreed upon. 

And the Defendant says, that bv the misrepresentation of 
the Plaintiff, and by the Plaintiff s failure to deliver to him 
in accordance with their agreement of sale and purchase the 
extent of ground and the buildings pointed out to him as 
aforesaid, he hath sustained damage, to wit, the sum of £50 
sterling. 

Wherefore the Defendant prays that the Plaintiff may be 
condemned to pay to him the aforesaid sum of £72 la. 4d. 
with interest from the 10th day of October, 1860, and the 
further sum of £50 sterling, by way of damages, and that 
it may be declared by judgment of this Honourable Court that 
the aforesaid agreement of sale and purchase is no longer 
binding on the Defendant, with costs of suit, or the Defend- 
ant prays he may have such other relief in the premises as 
to this Honourable Court shall seem fitting. 

F. S. Watekmeyer. 

Plamiiff^s Beplication — General issue. 

W. Porter. 
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ALFKED EBDEN, in his capacity as assigkbb in 

THE estate of THOMAS NAYLOR ... » Plaintiff ; 

AND 

J. H. BUTCHER & Co. Defendants. 

Plaintiff^ s Declaration. 

The Defendants have been summoned to answer the Plaintiff 
in his capacity as aforesaid in an action for debt and for 
other purposes; and thereupon the said Plaintiff, by his 
attorneys, complains : 

For that whereas heretofore, to wit, on or about the 2nd 
day of Auffust, 1859, and at Port Elizabeth, the said Thomas 
Naylor did, with the consent of his creditors, assign his estate 
to the said Alfred Ebden for the purpose of being liquidated 
for the payment of his debts. 

And the Plaintiff further says, that the said firm of J. H. 
Butcher & Co. were, in or about the year 1857, the agents of 
the said Thomas Naylor for the shipment and sale of certain 
quantities of wool forwarded to England irom Algoa Bay, by 
certain ships hereinafter mentioned. 

And the Plaintiff further saith, that it was the duty of the 
said firm of J. H. Butcher & Co., as such agents, to account 
to the said Thomas Naylor for the true proceeds of the said 
wool, after deduction of their lawful charges and expenses. 

And the Plaintiff further says, that the said wool was shipped 
by the said Defendants from Algoa Bay to England, through 
the further agency of the mercantile firm of Hawes & 
Hedley, of Cape Town, and that the said firm allowed interest 
to the Defendants on the value of the said wool, from the date 
of the sailing of the several ships conveying the said wool, 
to wit, the ALexandrina, Bodney, Chieftain, Coral QueeUy 
AcorUy Jane Morice, Lady of the Lake, and William Bayley, 

And the Plaintiff further says, that the Defendants have 
rendered accounts to the said Thomas Naylor, wherein 
the interest so allowed to them, by the said firm of Hawes 
& Hedley, is not accounted for or paid over to the said 
Thomas Naylor, but, on the contrary, only such interest 
as accrued on the value of the said wool from the date 
of the receipts of the several account sales thereof from 
England by the said Defendants, and wherein certain dis- 
counts of exchange are charged, which are larger in amount 
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thau the discounts actually charged to the Defendants by 
the said firm of Hawes & Hedley in their settlement with the 
Defendants for the said wool ; and the Plaintiff further says, 
that by reason hereof the estate of the said Thomas Naylor 
has suffered loss to the amount of £446, which he prays that 
the said Defendants may be condemned to pay to him, in his 
said capacity, with costs of suit, or that he may in his said 
capacity have such other relief as this Honourable Court 
shall deem fitting. 

W. Porter. 

Defendants Exceptions and Pleas, 

1. And the said Defendants by tlieir attorney come into 
Court and say, that before entering upon the merits of this 
action, they except to the competency of the said Plaintiff to 
bring the same, and deny that the said Plaintiff was or is the 
assignee of the estate and effects of the said Thomas Naylor 
in manner and form as the said Plaintiff has above in the 
declaration alleged. 

2. And the said Defendants further say, that the said De- 
fendant, x\. B. Wollaston, who in the schedule annexed to 
the said alleged deed of assignment appears as a creditor for 
£4000 of the said Thomas Naylor, did not sign, neither was 
he a party to the said alleged deed, and that Charles Pritchard, 
who is alleged to have been a creditor of the said Thomas 
Naylor for £8114 Yls. 5d., was not a creditor of the said 
Thomas Naylor at the time of the execution of the said 
alleged deed of assignment, neither was the deed executed 
for the benefit of the creditors of the said Thomas Naylor as 
in the declaration alleged, but for the sole and exclusive use 
and benefit of the said Alfred Ebden, and upon this the said 
Defendants join issue with the said Plaintiff, and pray that 
they the said Defendants may be absolved from the instance 
with costs. 

3. And for the plea to the Plaintiff's declaration, in case 
the exception of non-qualification above pleaded should be 
overruled by this Honourable Court, then and in that case, 
but not otherwise, the said Defendants say that they deny all 
and singular the allegations of fact and conclusions of law 
in the said declaration contained, and join issue thereon with 
the said Plaintiff, and pray that the claim of the said Plain- 
tiff may be rejected with costs. 

4. And for a further plea on this behalf, should the plea 
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firstly above pleaded be inBufficient for the defence of this 
action, but not otherwise, the said Defendants say, that 
after the time during which the said Defendants are in 
the declaration alleged to have been the agents of the 
said Thomas Naylor for the shipment and sale of the wool 
in the declaration mentioned, to wit, on or about the 22nd 
day of September, 1858, they fully accounted and settled 
with the said Thomas Naylor concerning the sale of the said 
wool in the declaration mentioned, save and except a portion 
thereof which had been wrecked in the William Bayley, and 
of which the amount recovered of the insurance company 
had not then come to hand, and which was estimated and 
allowed in an account embracing also transactions between 
the said Thomas Naylor and A. B. WoUaston at £1008. 

5. And the said Defendants further say, that afterwards, 
to wit, on or about the 14th day of January, 1860, and the 
29th day of March, 1860, they rendered to the said Thomas 
Naylor a full account of the amount due and owing by the 
said Defendants to the said Thomas Naylor in respect of the 
said shipment and all other transactions between the said 
Thomas Naylor and A. B. WoUaston and the said Defendants 
in respect of the said wool, and rendered the amount of 
£147 15s. %d.y being the balance shewn as due to the said 
Thomas Naylor upon all the transactions between them, which 
said sum of £147 15s. 9>d. the said Defendants still are ready 
and willing, and hereby again oflfer to the said Thomas Naylor, 
but which the said Thomas Naylor then refused and still 
refuses to accept, and this the said Defendants are ready to 
verify ; wherefore they pray the said tender may be declared 
sufficient, with costs of suit. 

6. And for a further plea in this behalf (should all the 
pleas above pleaded be insufficient, but not otherwise) the 
said Defendants say, that during the time which they the 
said Defendants are in the declaration alleged to have been 
the agents of the said Thomas Naylor, they did at divers 
times, to wit, between the 18th day of January, 1856, and the 
11th day of August, 1858, regularly furnish the said Thomas 
Naylor with accounts current of the amounts advanced by 
the said Defendants to the said Thomas Naylor for the pur- 
chase of the said wool, and the several quantities of wool 
received during that time by the said Defendants from the 
said Thomas Naylor. 

7. And the said Defendants further say, that in the said 
accounts current the interest is allowed, and the discounts 
of exchange are charged to the said Thomas Naylor by De- 

Q 
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fendants in the manner and upon the principle now com- 
plained of in the declaration. 

8. And the said Defendants further say, that the said 
Thomas Naylor fully acquiesced in, consented to, and adopted 
the principle upon which the said interest and discount had 
been allowed and charged by the said Defendants in the said 
accounts current. 

9. And the said Defendants further say, that the said 
Thomas Naylor, with a full knowledge of the premises, did 
afterwards, to wit, on the 22 nd day of September, 1858, 
adopt, confirm, and ratify the manner and principle upon 
which the interest and discount of exchange had been charged 
and allowed, and did then settle with the said Defendanis 
upon the said principle of giving his bill or notes in payment 
of the amount then due and owing by the said Thomas Naylor 
to the said Defendants. 

10. And the said Defendants furthei* say, that by reason 
of the said acquiescence and ratification of the said Thomas 
Naylor, and of the lapse of time since the aforesaid settle- 
ment of accounts, the said Thomas Naylor is, and the said 
Plaintiff as claiming through him is also barred from re- 
opening the said accounts, which have long since been settled 
and closed, and this the Defendants are ready to verify- 
Wherefore they pray the claim of the said Plaintiff may be 
rejected with costs. 

11. And for a further plea in this behalf (should this 
Honourable Court decide that the said Plaintiff is entitled to 
re-open the said account, and to have it framed as if the said De- 
fendants were the agents of the said Thomas Naylor in manner 
and form as in the declaration alleged, then and in that case, 
but not otherwise) the said Defendants say that on or about the 
28th day of September, and 12th and 19th days of October, 
1854, the said Defendants agreed with the said Thomas Naylor 
to advance him, by his acceptances, money for the purchase of 
wool subject to a charge of 2^ per cent, for four months, and 
in the event of there being no wool, or not sufficient wool at 
a port of shipment, at the expiration of the said four months, 
to renew or pay such bills subject to a further charge of 3i 
per cent, for the next four months. 

12. And the said Defendants further say, that they ad- 
vanced to the said Thomas Naylor a large sum upon which 
they were entitled by the said agreement to charge the said 
3i per cent for renewing or paying bills, and which will 
amount to a much larger sum than the Plaintiff's present 
claim, but that in the said accounts they did not charge the 
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said 3i per cent to the. said Thomas Naylor, as they lawfully 
might have done. 

13. And the said Defendant further say, that not consider- 
ing themselves as agents of the said Thomas Naylor, as in 
the declaration alleged, they did not in the accounts rendered 
by them to the said Thomas Naylor as aforesaid make the 
charge of 2^ per cent, dd credere for guaranteeing, and 
1 per cent, for negociating the acceptances and bills passed as 
advances, of the said wool, by the consignees to the said 
Defendants, who had no house or firm of their own in 
London, as the said Thomas Naylor then well knew, which 
by the custom of agents and the usage of trade they would have 
been entitled to charge to the said Thomas Naylor if they 
were merely acting as the agents of the said Thomas Naylor 
as in the declaration alleged. 

14. And the said Defendants further say, that bv the 
custom of merchants and the usage of trade the said Thomas 
Naylor would be only entitled to interest on the said wool 
from the time that the account sales of the said wool is due 
in London, and not from the date of shipment, as claimed by 
the said Plaintiff. 

15. And this the said Defendants are ready to verify, 
wherefore the said Defendants submit to this Honourable 
Court that if the accounts which were finally settled and ad- 
justed between the said Thomas Naylor and the said 
Defendants as aforesaid, can be reopened, and are to be 
framed upon the principle of agency stated in the declaration, 
that then they are also entitled to change the aforesaid 2J 
per cent, dd credere upon the bills tak^n by them against 
the wool, and 1 per cent for negotiating the aforesaid bills 
passed as advances by the consignees as aforesaid, and also 
the 3J per cent, for renewing or paying the acceptances or 
advances to the said Thomas Naylor as aforesaid, and to credit 
the said Thomas Naylor with the account sales at the date they 
became due in London ; and the Defendants pray that some 
fit and proper person may be appointed by this Honourable 
Court to frame the account of the aforesaid wool upon the 
above principle, and pay to the said Defendants the amount 
which may be found to be due and owing by the said Thomas 
Naylor to the said Defendants, together with costs of suit. 

J. H. Brand. 
JPlaintiff's Beplication and Answer to Defendanfs Eosception. — 

General denial, and joins issue. 

Q 2 
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KOBEKT DAVIDSON . . . •. Plaintifp; 

AND 

CAEEL PIETEE LINDENBERG, trustee in the 



1 /W JTET^T^ A T'Tf 

insolvent estate of p. a. van DER BYL . 

Plaintiff's Declaration. 

The Defendant in his above-named capacity, has been sum- 
moned to answer the Plaintiff in his suit in action to 
require the said Defendant in his said capacity to take up 
and defend an action against the said insolvent, at the suit 
of the now Plaintiff, pending at the time of the sequestration 
of the estate of the said insolvent ; and thereupon the said 
Plaintiff by his attorney, complains : 

For that whereas the said insolvent before and at the time 
of hi& insolvency was justly and lawfully indebted to the said 
Plaintiff in the sum of *117 6s. lOd. for goods sold and 
delivered by the said Plaintiff to the said P. A. van der Byl 
at his request. 

And the said Plaintiff further saith, that he hath annexed 
to this declaration an account, which he prays may be con- 
sidered as inserted herein, containing the particulars of the 
said goods. 

And the said Plaintiff further saith, that being unable to 
obtain from the said P. A. van der Byl payment for the said 
goods, he, the said Plaintiff, commenced on the 4th day of 
October, 1859, an action for the recovery of the amount thereof, 
but that whilst the said action was pending the said G. A. van 
der Byl surrendered his estate as insolvent, of which insolvent 
estate the said Defendant has been confirmed as sole trustee. 

And the said Plaintiff further saith, that at a meeting 
of the creditors of the said estate, held before the Resident 
Magistrate of Stellenbosch, on the 27th day of February, 
1860, he the said Plaintiff appeared to prove the amount 
aforesaid as a debt, but that the said proof was at the instance 
of the creditors, who stated their intention to instruct the 
trustee to contest the claim of the said Plaintiff, rejected. 

And the said Plaintiff therefore prays, that the said De- 
fendant in his said capacity may be condemned to take 
up and defend the action aforesaid against the said P. A. 
van der Byl, and that the said Plaintiff may be declared to 
be entitled to prove as a debt upon or against the said 
insolvent estate, the said sum of £117 68. lOd. together 
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with £3 3s. lOd., being the costs of the said Plaintiff in the 
said action ; and that the said Plaintiff may be paid his costs 
of these present proceedings by the said Defeudaut ia his said 
capacity ; and that such directions shall be given as will 
prevent the said Plaintiff from being liable to bear as a 
creditor any part of the costs to be so paid by the said 
Defendant, and that the said Plaintiff may have such further 
aad other relief as to this Honourable Court shall seem meet. 

W. Porter. 

Defendant's Fleas. 

And the said Defendant in his capacity as sole trustee of 
the insolvent estate of P. A. van der Byl, by his attorney, comes 
into Court to take up and defend, as he hereby does take up 
and defend, an action against the said insolvent at the suit 
of the said Plaintiff pending at the time of the sequestration 
of the estate of the said insolvent. And the said Defendant 
in his said capacity says, that except as to the sum of 
£33 9s. 2d., parcel of the said sum of £117 6s. lOd. in the 
declaration mentioned, the Plaintiff is not entitled to prove 
upon the said insolvent estate, because he says that except 
as to the said sum of £33 9s. 2d, the said insolvent never 
was indebted to the said Plaintiff in manner and form as in 
the declaration mentioned. Wherefore the said Defendant 
in his said capacity joins issue thereupon with the said Plain- 
tiff, and prays judgment with costs of suit. 

And as to the said sum of £33 9s. 2d., parcel of the said 
sum of £117 6s. lOd., in the declaration mentioned, the said 
Defendant in his said capacity says that at a meeting of 
creditors of the insolvent estate duly called and held before 
the Resident Magistrate of Stellenbosch on the 27th day of 
February, 1860, the said Plaintiff was allowed to prove and 
rank, and did prove and was ranked, as a creditor on the said 
insolvent estate for the said sum of £33 9s. 2d. ; and this the 
said Defendant in his capacity is ready to verify. Wherefore 
he prays judgment with costs of suit. 

J. H. Brand. 

Plaintiff's Beplication. — General issue and joins issue. 

W. Porter. 
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PERKINS, OGILVIE, & Co. . . , . . . . Plaintiffa^ 

AND 

TRUSTEE OP McNAUGHTEN Defendant. 

Plaintiffs* Declaration, 

The Defendant in his aforesaid capacity has been summoned 
to answer the Plaiutiflfe in this suit in an action to obtain tke 
relief hereinafter prayed ; and thereupon the said Plaintiffs, 
by their attorneys, complain : 

For that whereas heretofore, to wit, on or about the 
month of December, 1859, the said Plaintiffs had at 
Port Elizabeth consigned and delivered to the said Peter 
McNaughten, as their factor or agent in that behalf divers 
goods, wares and merchandise to the value of £2010 3a. 4d., 
or thereabouts, for sale on their account, or return to them. 

And the said Plaintiffs further say, that afterwards, and 
after the said P. McNaughten had sold certain of the said 
goods, wares and merchandise, and whilst the residue thereof 
remained in his possession as such factor or ao:ent, to wit, 
on the 12th day of May, 1860, the said P. McNaughteix 
surrendered his estate as insolvent in due form of law. 

And the said Plaintiffs further say, that afterwards, to wit, 
on the 2nd day of August 1860, the said Defendant was by 
order of this Honourable Court confirmed as sole trustees of 
the said insolvent estate. 

And the said Plaintiffs further say, that they have re- 
claimed and received from the said insolvent estate the 
residue of their goods so consigned as aforesaid, as by the 
law regulating the rights of principals in regard to the 
insolvent estates of their factors they were entitled to do, 
but that although, as they aver, large sums of money have 
been received by the said Defendant in his said capacity 
from persons who purchased from the said P. McNaughten 
before his insolvency the goods consigned to him as aforesaid 
by the said Plaintiffs, and although other large sums are due 
and owing by other purchasers of the said goods, yet the 
said Defendant in his capacity refuses to come to any account 
with the said Plaintiffs regarding the sums already received, 
or to admit that the said Plaintiffs are any other than con- 
current creditors of the insolvent estate for the amounts 
received and to be received by the said Plaintiffs. 

And the said Plaintiffs further say, that they are in a 
position to prove, if need be, the several amounts which at 
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the time of the sequestration of the said insolvent estate, 
represented sales made by the said Peter McNaughten, as 
snch factor as aforesaid, of the goods consigned to him by 
the said PlaintifiEs, and which amounts have been either paid 
to the said Defendant in his said capacity, or are still due 
and owing ; and the said Plaintiffs pray that the said Defendant 
in his said capacity may be condemned to come to an account 
with the said Plaintiff touching and concerning such 
amounts, and that it may be declared by the* judgment of 
this Honourable Court that in taking such account 
the said Plaintiffs are entitled to claim the amount of all ac- 
counts which at the time of the sequestration of the said 
P. McNaughten were outstanding, and which represented 
amounts due for purchases of goods consigned as aforesaid by 
the said Plaintiffs ; and that if there be any account contain- 
ing items respecting the said goods of the said Plaintiffs, but 
other items also, the said Plaintiffs are entitled to claim so 
much of the said account as represents their goods ; and that 
if any promissory notes or other securities have been taken 
by the said Defendant in his said capacity for the price of 
any goods of the said Plaintiffs, due by purchasers thereof, 
the same belono; to the said Plaintiffs, and that the said 
Defendant shall be condenmed to pay to the said Plaintiffs all 
moneys by him already received from purchasers of the goods 
of the said Plaintiffs and to pay over to them also all such 
as he may receive hereafter from such purchasers, and that 
the said Plaintiffs may have such further and other relief as 
to this Honourable Court shall seem meet, with costs of suit. 

W. PORTEB. 

Defendants Plea. — General issue. 

F. S. Watermeyer. 



ROELOF ABRAHAM FUKSTENBURG .... Plaintiff ; 

AND 

HENDRICK ADRIAAN MEINTJES, Sen., CASPER j 

HENDRIK VAN BLERK, HENDRICK FOKE | Defendants. 
HENDRIKSY J 

Plaintiff's Declaration. 

The Defendants in this suit have been summoned to answer 
the Plaintiff in an action of debt, and thereupon the said 
Plaintiff, by his attorney De Korte, complains : 
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For that whereas heretofore, to wit, on or about the 1st day 
of March, 1860, the said Plaintiff offered for public 8.ale and 
competition a certain house and other premises situated in 
Cradock Street in the town of Graaff Reinet. 

And the said Plaintiff further saith, that certain conditions 
upon which the said house and premises would be sold having 
been previously agreed upon, copy of which is hereunto 
annexed, and which the said Plaintiff prays may be considered 
as herein inserted, the same were publicly read as such at the 
time of sale in a clear and audible tone for the information 
of intended purchasers and others. 

And the said Plaintiff further saith, that by the said 
conditions it was, inter alia, stipulated that the payment of 
the purchase amount should be made in three equal instal- 
ments, the first being payable nine months, the second twelve 
months, and the third eighteen months after the day of sale, 
severally with interest from the day of sale. 

And the said Plaintiff further saith, that by the said 
conditions it was further stipulated that the purcn«iser shall 
produce to the satisfaction of the seller two good and 
sufficient sureties who, together with the purchaser, shall bind 
themselves each in solidvm for the prompt payment of the 
said purchase amount and interest in terms as in the said 
conditions specified. 

And the said Plaintiff further saith, that at the said sale 
the said first-named Defendant became the purchaser of the 
said house and premises for the sum of £505, who having 
offered the said second and last-mentioned Defendants (and 
who were approved by the said Plaintiff) as the sureties of 
the said Defendant, severally and in terms of the said con- 
ditions of sale, which said conditions of sale were thereupon 
signed by the said Defendants respectively, 

And the said Plaintiff further saith, that although the date for 
the payment of the said first instalment, to wit, the sum of 
£168 6s. Qd,y hath long since expired, yet the said Defendants, 
well knowing the premises, and although often requested so 
to do, have hitherto refused and still refuse to pay to the said 
Plaintiff the said first instalment with the interest from the 
day of sale or any part tjiereof. 

Whereupon an action hath accrued to the said Plaintiff to 
demand from the said Defendant payment of the said sum 
of £168 6s. 8c?., as the first instalment, with interest from the 
day of sale at the rate of 6 per cent, per annum, which he 
prays the said Defendants may be adjudged jointly or 
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severally to pay to the said Plaintiff, the one paying the other 
to be absolved, the said Plaintiff being ready and willing and 
hereby offering, upon payment of the said first instalment and 
interest by the said first-named Defendant, and upon his 
further complying with the aforesaid conditions of sale, to give 
him transfer and conveyance of the said house and other pre- 
mises according to law, and upon payment by the said second 
and last-mentioned Defendants, or either of them, to give and 
grant to them or either of them cession of action against the 
said first-named Defendant as the principal; and further 
that the said Defendants may be jomtly or severally con- 
demned to pay the costs of this suit, or otherwise that this 
Honourable Court will grant to the said Plaintiff such relief 
in the premises as to it may seem meet. 

P. J. Denyssen. 

Defendant's Pleas and Claims in Reconvention. 

1st. General issue. 

And for a further plea to the said action (in case the plea 
aforesaid shall prove insufficient for the defence thereof, but 
not otherwise) the said Defendants say that the premises 
purchased by the said first Defendant at the sale in the 
declaration mentioned consisted of a dwelling-house and a 
garden adjoining or extending to Lot No. 4, and certain rooms 
called " hire rooms," with some appurtenant ground adjoining 
or extending to Lot No. 21. 

And the said Defendants further say, that by the conditions 
of sale in the declaration mentionea, it W6^ provided that 
possession could be taken immediately after the sale of the 
said premises or propei-ty with the exception of the said 
dwelling-house and garden, which were let to the 1st day of 
April, 1860. 

And the said Defendants further say, that the said first- 
named Defendant, who required a house for his residence 
about the 1st day of April, 1860, purchased the said premises 
upon the faith of the implied undertaking of the said 
Plaintiff that he should receive possession of the said house 
and garden on or about* the 1st day of April, 1860. 

And the said Defendants further say, that the first-named 
Defendant did on or about the said Ist day of April, 1860, repair 
to the said house and garden to try and obtain possession 
thereof, but found Arie Joseph Limbeck in possession thereof, 
who informed the said Defendant that be had a lease of the 
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said house and garden which would not expire for three years 
yet to come. 

And the said Defendants further say, that the said first 
Defendant did thereupon inform the said Plaintiff, by or 
tiirough his agent, Frans Carel de Water, of the claim of the 
said Joseph Limbeck, which said Frans Oarel de Water then 
assured the said first Defendant that he the said F. C. de 
Water would take such steps as would remove the said 
Limbeck from the said house and garden within eight 
days. 

And the said Defendants further say, that the said Frans 
Carel de Water, in his capacity as agent of the said Plaintiff, 
did on or about the middle of the said month of April, 1860, 
take proceedings against ihe said Joseph Limbeck in the 
Court of the IReMdent Magistrate for the district of Graaf 
Eeinet for the recovery of certain rent in arraar, and also for 
a decree of ejectment against the said Limbeck, but that on 
the 16th day of April aforesaid, the said Court whilst giving 
judgment for the rent in arrear, refused the said decree of 
ejectment by reason of the proof by the said Limbeck of a 
written lease or contract of hire between the said Plaintiff 
and the said Limbeck, whereby the said Plaintiff let to the 
said Limbeck the said house and garden for a term of three 
years, ending on the 14th day of July, 1862. 

And the said Defendants further say, that the said first- 
mentioned Defendant has hitherto never received from the 
said Plaintiff, or taken, or been in a position to take from 
any person whomsoever, possession of the said house or 
garden, and that the said first Defendant has been seriously 
inconvenienced by having been kept out of possession. 

And the said Defendants further say, that whilst the said 
first Defendant was urging the Plaintiff to fulfil his contract 
with the said first Defendant, or otherwise to make to the 
said first Defendant a fair and reasonable deduction for the 
purchase-money in the declaration mentioned, upon account 
of the failure as aforesaid of the said Plaintiff to fulfil his 
contract, the said Plaintiff, without offering any abatement 
or terms of settlement whatever, commenced this action for 
recovery of the whole of the said purchase-money. 

And the said Defendants further say, that the value of the 
premises so purchased as aforesaid by the said first Defendant 
is greatly depreciated to the said first Defendant by the 
existence of a lease of the said house and garden, whereby 
possession thereof has been withheld from the said first De-r 



Digitized by VjOOQIC 



PRECEDENTS IN PLEADING. 235 

fendant from the 1st day of April, 1860, and will continue to be 
withheld from him till the 14th day of July, 1862, and that the 
said firet Defendant is justly entitled to claim a reduction of 
£200 from the purchase-money aforesaid, and the said De- 
fendaistsfkray judgment if the said Plaintiff should recover in 
this action (tte mid Defendants being ready and willing to 
pay and satisfy the porchase^money aforesaid, less the said 
sum of £200, at such time And in such manner as this 
Honourable Court shall appoint) and if the said Plaintiff 
should not pay the costs of tliis suit. 

And for a further plea (in case the plea aforesaid Aoald 
prove insufficient but not otherwise), the said Defendants say, 
that by reason of, the facts in the last preceding plea alleged 
(which facts they pray may for the purpose of this plea be 
considered as herein again set forth) they are entitled to 
repudiate, as they hereby repudiate, the said contract of sale 
and purchase altogether, and to decline, as they do hereby 
decline, to perform the same or any part thereof, reserving 
to the said first Defendant his right to claim damages Irom 
the said Plaintiff for non-fulfilment of the said contract — and 
the said Defendants pray that the claim of the said Plaintiff 
may be rejected with costs. 

And for a claim in reconvention by the said first Defendant 
in case judgment shall be given for the said Plaintiff for the 
whole amount by him claimed, or in case the said Defendants 
shall have judgment in their favour upon their last preceding 
plea, but not otherwise, then the said first Defendant says, 
that upon and by reason of the facts in the first special plea 
of the Defendants set forth, and which the said Plaintiff prays 
may be taken as inserted herein [here followed a claim for 
damaffes]. 



CHRISTIAN FREDRIK BEYERS Plaintiff ; 

AND 

AREND LOURENS Defendant. 

Plaintiff's Declaration. 

The Defendant has been summoned to answer the Plarntiff in 
an action for debt, and also for damages, and the cancellation 
of a certain lease. 
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[Here the declaration set forth the different causae debiti, 
and proceeded thus as to the lease Ji 

And also, for that whereas by a certain notarial lease exe- 
cuted between the said Plaintiff and the said Defendaut, on 
the 18th day of December, 1856 (copy of which lease with a 
translation of same, hereunto annexed, marked B, the said 
Plaintiff prays may be considered as inserted in this declara- 
tion), the said Plaintiff let to the said Defendant a certain 
piece of ground with the buildings thereon, being part of 
the farm " Uitkyk," the property of the said Plaintiff, for 
fifteen years from the 1st day of November, 1858, at £7 10s. 
sterling a yeai-, payable yearly on the Ist day of November, 
of which rent two years are due and unpaid. 

And the said Plaintiff further says, tnat by the said lease 
the said Defendant undertook aad agreed during the con- 
tinuance thereof to work and keep in proper order a certain 
piece of vineyard, the property of the said Plaintiff, and 
situate on the aforesaid farm, for the sum of Irds., or 
10s. 6d. for every 1000 sticks, as from the said lease, reference 
being thereunto had, will more fully appear. 

And the said Plaintiff further says, that although he has 
given to the said Plaintiff quiet and peaceable possession of 
the land and buildings let by him as aforesaid, and has done 
and performed every matter and thing on his part to be 
done and performed under and by virtue of the said lease, yet 
the said Defendant has not punctually paid the said rent, but 
is in arrear with the same for two years and upvvards, and has 
not worked the aforesaid vineyard and kept it in proper 
order, but has by his bad, improper, and unworkmanlike 
manner greatly injured and destroyed the said vineyard, so 
that the said Plaintiff lost and was deprived of the fruits 
thereof, which he otherwise could and would have enjoyed, 
and had also to emploj^ several, to wit, six men for a long space 
of time, to wit, a period of one month or thereabouts, again 
to bring the said vineyard in good and proper order, whereby 
the said Plaintiff has sustained great loss and damage, 
amounting to £150, which the said Defendaut, although often 
requested, refuses to pay, and which the said Plaintiff prays 
that the said Defendant may by judgment of this Honqurable 
Court be condemned to pay, with interest a tempore morse and 
costs of suit. 

Or otherwise that the said Defendant may, by judgment 
of this Honourable Court be forthwith condemned, and 
without delay to deliver up to the said Plaintiff the said 
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piece of land with the buildings thereon, which were let to 
the said Defendant as aforesaid, and that the said lease of 
the 18th day of December, 1858, may be declared to be 
cancelled, and not to be of any further force and effect, by 
reason that the said Defendant has been and still is in arrear 
with the said rent, for the space of two years and upwards, 
and also by reason of the said Defendant having failed and 
refused to work and keep the aforesaid piece of vineyard in 
proper order, as by the said lease he agreed and was required 
to do, and that the said Defendant may be condemned to 
pay the costs of suit 

J. H. Brand. 

Vefendanfs Plea and Claim in Reconvention, 

General issue. 

And for a further plea to the 1st, 2nd, and 4th claims in 
the declaration mentioned, namely, claims for £12, £10, and 
£15, respectively, the said Defendant says (in case the pleas 
aforesaid shall be adjudged insuflBcient, but not otherwise), 
that heretofore, to wit, on or about the 11th day of March, 
1861, the said Defendant instituted in the Court of the 
Besident Magistrate of Stellenbosch an action against the 
said Plaintiff for the recovery of a certain sura of money due 
to the said Defendant by the said Plaintiff as and for the 
balance of an account of divers transactions between the said 
Plaintiff and the said Defendant. 

And the said Defendant further saith, that in the said 
account, upon which the said Defendant claimed a balance 
aforesaid, he save to the said Plaintiff credit (amongst other 
things) for the three last-mentioned several sums of £12, 
£10, and £15, respectively, and claimed such balance as being 
due after the allowance of the said sums as credit due to the 
said Plaintiff. 

And the said Defendant further saith, that afterwards, to 
wit on the 28th day of March, 1861, he, the said Defendant, 
recovered from the said Plaintiff, by judgment of the said 
Court of the said Resident Magistrate, the sum of £4 18a. 6d., 
as, and for a balance due to him after allowing to the said 
Plaintiff in full the three several sums in this plea mentioned, 
which judgment remains unreversed and in full force, and 
this the said Defendant is ready to verify. 

Wherefore he prays judgment if the said Plaintiff should now 
recover any of the said three sums, or any part thereof, and 
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whether his claim in respect thereof should not now be 
rejected with costs. 

[After (mother plea, came this claim in reconvention^ 

And as and for a claim in reconvention the said Defendant 
says, that after the action aforesaid, instituted by the said 
Defendant ap:ainst the said Plaintiff in the Court of the 
Resident Magistrate aforesaid, had been commenced, and 
after the said Plaintiff had notice that the sum of £15, 
being the rent in the fourtb claim in the declaration 
mentioned, was credited in the account upon which he the 
said Plaintiff was sued, he the said Plaintiff, contriving how 
to oppress and injure the said Defendant, wrongfully and 
maliciously, and without any reasonable or probable cause, 
took such proceedings in the Court of the Eesident Magis- 
trate aforesaid, upon the ground or allegation that the rent 
so credited to him and thereby extinguished was due and in 
arrear, that he took out a writ of arrestment or attachment 
against the moveables of the said Defendant, in or upon the 
certain piece of ground so leased, as in the declaration 
mentioned, by the said Plaintiff to the said Defendant, and 
caused the same to be executed by seizing divers moveables 
the property of the said Defendant, and amongst other 
things, the certain two horses in the last preceding plea 
mentioned, and which horses and other things were kept 
under such attachment for a term of twenty-five days, to 
wit, from the 12th day of March aforesaid, to the 6th day of 
April, 1861. 

And the said Defendant further saith, that afterwards, to 
wit, on the said 6th day of April, the said Plaintiff withdrew the 
said attachment, but the said Defendant says that during 
the continuance thereof, one of the said horses became lost 
and irrecoverable, and the other, from exposure, ill-treatment, 
and starvation, became so weak and sick that he died on the 
third day next after the withdrawal of the said attachment. 

And the said Defendant further says, that besides the total 
loss of the said two horses as aforesaid, his other moveables 
seized as aforesaid became much wasted and injured, and 
that he has sustained damage arising from the said attach- 
ment to the extent of £100. And the said Defendant prays 
that the said Plaintiff may be condemned to pay to the said 
Defendant the said sum of £100, with costs of suit 

W. POKTER. 
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Plaintiff's Beplieafion. 

Joins issue as to Ist and 2nd pleas. 

And as a further replication to the said second plea (in 
case the above should be insufficient but not otherwise), the 
said Plaintiff says that the sum in dispute between the said 
Plaintiff and the said Defendant in the action instituted by 
the said Defendant in the Resident Magistrate's Ck)urt, and to 
which reference is made in the said plea, exceeded the juris- 
diction of the said Resident Magistrate. 

And the said Plaintiff further says, that in the said 
aocount the said Defendant claimed credit for the sum of 
£97 8s. alleged to be due to him by the said Plaintiff, which, 
however, the said Plaintiff denied. 

And the said Plaintiff further says, that the said Defendant 
in the said account credited the said Plaintiff with the sum 
of £78 58., whilst the sum actually due by the said Defendant 
to the said Plaintiff far exceeded that amount. 

And the said Plaintiff further saith, that he made a 
counter-claim to the said action for the sum of £47 lis. 6d. 
due by the said Defendant to the said Plaintiff, which the 
said Resident Magistrate refused to admit. 

And the said Plaintiff further says, that the said Magis- 
trate afterwards, to wit, on the day in the plea stated, gave 
judgment in favour of the said Defendant as follows : final 
judgment for Plaintiff, the present Defendant, for £4 18s. 6d, 
each party to pay his own costs, the balance need not be 
paid until the dams and trenching are both completed as 
originally agreed upon; to which judgment the present 
Plaintiff noted an appeal on the 28th of March, 1861, but 
, which was afterwards withdrawn: 

And the said Plaintiff further says, that the dams and 
trenching mentioned in the said judgment have not yet been 
completed by the said Defendant. And this the said Plain- 
tiff IS ready to verify, wherefore he prays the judgment of 
this Honourable Court, whether he ought by anything in 
the said second plea alleged to be barred from recovering 
judgment against the said Defendant as in the declaration 
prayed. 

[After another plea the plea proceeded.] 

And as for a plea to the said Defendant's claim in recon- 
vention, the said Plaintiff says that he denies all and 
singular the allegations of fact and conclusions of law, &c. &o. 

And for a further plea to the said claim in reconvention 
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should the plea firstly abovejpleaded be adjudged insufficient 
but not otherwise, the said PlaintifiF says that the said De- 
fendant, although often requested to pay the said sum of £15 
due and owing by the said Defendant to the said Plaintiff 
for two years rent under and by virtue of the aforesaid lease, 
neglected and refused so to do. 

And the said Plaintiff further says, that being unable to 
obtain payment of the said rent so due and in arrear he took 
out a writ of arrest against the moveable property of the said 
Defendant, upon the piece of ground leased as aforesaid. 

And the said Plaintiff further says, that by virtue of the 
said writ, the said two horses, which were then in such a poor 
and miserable state from starvation, and fiom being over- 
worked by the said Defendant, that they could not be 
expected long to survive, were placed under attachment by 
the messenger of the Court of the said Resident Magistrate. 

And the said Plaintiff further says, that upon the failure 
of the said Defendant to give proper security, that the said 
horses and other moveable property arrested as aforesaid 
would be forthcoming to answer process of execution in an 
action for the recovery of the rent in arrear, the said 
messenger left the said two horses and the other moveable 
property upon the said piece of ground in the charge and 
custody of a person appointed by the said messenger for the 
aforesaid purpose. 

And the said Plaintiff further says, that during the con- 
tinuance of the said attachment until its withdrawal, due 
and proper care was taken of the said property placed under 
attachment as aforesaid ; and this the said Plaintiff is ready 
to verify. Wherefore he prays that the said claim in reconven- 
tion made by the first Defendant may be rejected with costs 
of suit. 

J. H. Brand. 



JOHANNES JACOB HOFMEYEE . ..... PLAranrP; 

AND 

STEPHANUS A. CILLIEES Defendant. 

Plaintifi's Declaration. 

The Defendant in this suit has been summoned to answer the 
Plaintiff in an action of debt, and thereupon the said Plaiiitiff, 
by de Korte his attorney, complains : 
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For that whereas heretofore, to wit, on the 14th day of 
January, 1860, the said Defendant made his promissory 
note in writing, and thereby promised to pay to one 
J. D. Cilliers or his order the sum of £200 four months 
after the said date, which period has now elapsed, and the 
said J. D. Cilliers then indorsed the said note to the said 
Plaintiff, of which the said Defendant had notice, but the 
said Defendant did not pay the said note when due. 
• And as and for a second count, if this Honourable Court 
should be of opinion that the name of the said Defendant 
subscribed to the said note is not in the proper handwriting 
of the said Defendant but a forgery, the saici Plaintiff says, 
that after the said note had been as aforesaid indorsed to the 
said Plaintiff, and before it became due, and whilst the said 
Plaintiff was the honafide holder thereof, to wit, on or about 
the 15th day of February, 1861, and on divers other days 
and times thereabout, the said Defendant did admit and 
acknowledge the said note to be his note, and did promise to 
pay the same ; wherefore the said Plaintiff submits to this 
Honourable Court that the said Defendant shall either be 
now estopped from denying his signature to the said note, 
or else held liable for the amount of the said note, by reason 
of having either cunningly, or negligently, or ignorantly 
admitted and acknowledged the said note to be his, and 
promised to pay the same, and thereby led the said Plaintiff 
to rest content with the said note as being the genuine note 
of the said Defendant, and deprived the said Plaintiff of the 
chance which he would have had of recovering the amount 
of the said note from his indorser in case the said Defendant 
instead of admitting had denied his said signature. 

And as and for a third count, the said Plaintiff says that the 
said Defendant is justly and lawfully indebted to him in the 
sum of £200 for money found to be due from the said Defend- 
ant to the said Plaintiff upon an account stated between them, 
to wit, upon or about the 19th day of February, 1861, and at 
Cape Town. 

And the said Plaintiff prays that the said Defendant may 
be condemned to pay to the said Plaintiff the said two 
several sums of £200 each, with interest a tempore morse 
and costs of suit. 

W. PORTEB. 

Defendant's Plea. 
General issue. 
And as and for a further plea to the first count of the said 

B 
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dedaration the sakl Defendant says that the said Plaintiff 
ought not to have any ri^ht of action against him because 
he saith that the name of mm the said Defendant subscribed 
to the said promissory note, in the said first count of the said 
declaration mentioned, is not in the handwriting of the said 
Defendant but a forgery ; and this the said Defendant is ready 
to verify. Wherefore ne submits if the said Plaintiff ought to 
have any right of action against him, and prays that the 
claim of the said Plaintiff may be rejected with costs of suit. 

P. J. Dbnyssbn. 

PlaifUiff*8 BepKeation. — Joins issue. 



TRUSTEE IN INSOLVENT ESTATE OF ROOS . Plaintiff ; 

AND 

MARTHINUS GYSBERT KEYTER Defendant 

Plaintiff's Declaration and Claim. 

The Defendant in this suit has been summoned to answer 
the Plaintiff in an action for setting aside certain undue 
preferences and for other purposes ; and thereupon the said 
rlaintiff, by Hofmeyer his attorney, complains and says : 

That the said Boos, who had been carrying on business as 
an agriculturist at Wilge Rivier, in the division of Worcester, 
surrendered his estate as insolvent on or about the 11th day of 
March, 1861, of which the said Plaintiff was duly elected and 
confirmed as sole trustee by order of this Honourable Court 
dated the 4th day of April, 1861. 

And the said rlaintiff further saitb, that in the month of 
November, 1860, and before that time, the said insolvent was 
unable to meet his just debts and liabilities, and contemplated 
the surrender of his estate as insolvent. 

And the said Plaintiff further saith, that at that time, to wit, 
in the month of November, 1860, the said insolvent was 
indebted to the said Plaintiff in the sum of £1546, arisir^ 
from goods sold and delivered, moneys lent and advanced, 
and suretyships entered into by Defendant for account of 
the said insolvent. 

And the said Plaintiff further saith, that the said De- 
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fendanty well knowing that the said Boos was in inisolvent 
oircumstanoes, and contemplating the surrender of his estate 
at that time, and that such surrender had become inevitable, 
but in order to obtain an undue preference over the other 
creditors of the said Eoos, the said Defendant did receive 
from the said insolvent, and the said insolvent did deliver to 
the said Defendant, to wit, on the 5th day of November, 1860, 
certain promissory notes, a list of which is hereunto annexed, 
Signed by the said Defendant, amounting to £223 13d., which 
said several promissory notes as specifiai in the said list the 
said Plaintiff prays may be considered as herein inserted, 
as reference being thereunto had will appear, and did also 
deliver to the said Defendant on the 17th day of December, 
1860, a certain promissory note for the sum of £427, dated the 
17th day of December, 1860, drawn by one De Vries and one 
Brink in favour of the insolvent, and by him indorsed in blank, 
payable on the 17th day of April, 1861, which had then not 
expired, and of which the said insolvent was then the legal 
holder, also a certain other promissory note for the sum of 
£330, dated — December, 1860, drawn bjr one Heatlie in 
favour of the said insolvent and by him mdorsed in blank, 
payable on the 14th day of April, 1861, which time had then 
not expired, and of which the said insolvent was then the 
legal holder. 

And the said Plaintiff further saith, that on or about the 
3rd day of January, 1861, a certain process was issued from this 
Honourable Court restraining the said insolvent from re- 
moving the crops sown and then on the farms Wilge Rivier 
and Koode Kleigat, situate in the division of Worcester, 
hired by the said Boos from one Du Plessis, until the said 
Boos should have satisfied the rent due in respect of such 
hire, which said process was served upon the said Boos on 
the afternoon of the 5th day of January, 1861. 

And the said Plaintiff further saith, that before service of 
the said process, but after it had been issued, to wit, on the 
afternoon of the said 5th day of January, 1861, the said De- 
fendant, well knowing the premises, but in order to obtain such 
undue preference over the other creditors of the estate of the 
said Boos, the said Defendant received from the said insol- 
vent, and the said insolvent delivered to the said Defendant 
divers, to wit twenty-six, mares of the value of £390, divers, 
to wit fifty-eight, cows of the value of £435, and divers, to 
wit fifty-nine, draught oxen, of the value of £354. 

R 2 
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And the said Plaintiff further saith, that at the time of 
the said sereral transactions above enumerated, the said 
insolvent contemplated the surrender of his estate as insol- 
vent, and intended to prefer the said Defendant over and 
and above his other creaitors. 

And the said Plaintiff farther saith, that by the said 
transfer and delivery of the said mares, cows, and oxen, and 
of the said several promissory notes, the said Defendant 
obtained security for the payment or payments of the debt 
due by the said insolvent to the said Defendant, which, by 
the provisions of the 84th section of Ordinance 6 of 1843, is 
null and void. 

And the said Plaintiff further saith, that by the said 
receipt and delivery of the said mares, cows, and oxen, and 
of the said promissory notes before mentioned, the said 
insolvent has given and the said Defendant obtained an 
undue preference by collusive arrangement, mutual under- 
standing, or common consent between the said Defendant 
and the said insolvent 

Wherefore the said Plaintiff prays that the said Defendant 
may be adjudged by this Honourable Court either to deliver 
to the said Plaintiff, for the benefit of the said insolvent's 
estate, the said mares, cows, and oxen, and also the said 
several promissory notes above specified, or otherwise to pay 
the sum of £2159 ISs. as the value thereof; and further, that 
the Defendant may be declared by virtue of the 84th section 
of the aforesaid Ordinance to have forfeited as regards the 
said insolvent estate the said sum of £2159 13^., so as not to 
be entitled to claim or prove for so much of his original debt, 
and that the Plaintiff may have such further and other relief 
in the premises as to this Honourable Court shall seem meet^ 
with costs of suit. 

P. J. Denyssbk. 

JDefendanPs Plea. — General issue. 
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OOSTHUYSEN Plaintipp; 

AND 

HITJB ............. Defendant. 

Dependant has been summoned to answer Plaintiff, pro- 
prietor of the place or farm Uitnood, situated in the circuit 
division of Beaufort, in an action to have the original just 
and proper boundary line between the farm Vondeling and 
the ferm Uitnood the property of Plaintiff adjoining the 
aforesaid farm Vondeling, ascertained and adjudged and 
marked if necessary by proper and permanent beacons or 
landmarks, and for the payment of £300 as and for damages 
as hereinafter mentioned : 

For that whereas the said farm Uitnood was by the 
Government of this Colony, by a certain quit-rent lease bear- 
ing date the 15th day of April, 1841, granted on perpetual 
quit-rent to one David Louis Harmse, and which place or 
farm was afterwards, to wit, on the 27th day of. July, 1843, 
duly transferred to the said Plaintiff, in whose name the said 
place or farm at present stands enregistered. 

That since that time until the committing of the grievance 
hereinafter mentioned he was in pestceful occupation thereof, 
and that the landmarks of the said places or mrms Uitnood 
and Vondeling, respectively were until the year 1855 ac- 
knowledged and respected by the owners of the said farms 
respectively, and the beacons or landmarks defining the 
boundary lines of the said farms well known and undisputed. 

Yet the said Defendant, who in the year 1855 thought fit 
to have his said farm Vondeling re-surveyed, did in the said 
year lay claim to a considerable and most valuable extent of 
land, portion of the said farm or place Uitnood, and did 
place new beacons in and upon the land of the said Plaintiff. 

That the said Defendant did since that time trespass upon 
and depasture his sheep and cattle upon the said land bemg 
a portion of the said place Uitnood. 

That he has very frequently remonstrated with the said 
Defendant about his unlawful claims and proceedings afore- 
said, but that the said Defendant refuses to desist from assert- 
ing his said claim. 

That the said Defendant did also at various times between 
the 12th day of April, 1857, and the commencement of this 
suit wrongfully and illegally impound the cattle of the said 
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Plaintiff which were depasturing upon the said land, and did 
also bum down or cause to he burnt down certain two huts 
then standing on the land of the said Plaintiff, maintaining and 
giviuff out that the cattle so impounded were depasturing, 
and that the huts so burnt down stood upon the land of the 
place Vondeling, the property of him the said Defendant 

Wherefore Haintin prays that the original just and proper 
boundary line between the said places Uitnood, and Vonde- 
lingy may by the judgment of this Honourable Court 
be ascertained, declared, and marked if necessary by proper 
and permanent beacons or landmarks, and that all necessary 
directions for the said purpose may be given by this Honour- 
able Court, and that the said Defendant may be condemned 
to pay to the said Plaintiff the sum of £300, as and for 
damages by him sustained, by reason that the said Defendant 
has unlawfully trespassed upon the land of the said Plaintiff 
and has impounded the Plaintiff's cattle and sheep, and has 
burnt or caused to be burnt down the said two huts on the 
land of the place Uitnood, the property of the said Plaintiff; 
and that the said Plaintiff may have such further and other 
relief as tx) this Honourable Court shall seem meet* with 
costs of suit. 

Defendant's Plea, — General 



W. BROADWAY, sole trusteb m insolvent estate I ^ 

I Plaintiff : 
OF MAKY DELAHUNT ) ^^"*^"^'> 

AND 

JAMIESON & Co Defendants. 

Plaintiff's Declaration. 

The Defendants in this suit have been summoned to answer 
the Plaintiff in his aforesaid capacity in an action to set aside 
an undue preference; and thereupon the Plaintiff, in his 
aforesaid capacity, by Berrang^ his attorney, complains : 

For that whereas heretofore, to wit, on the 10th day of Feb- 
ruary, 1855, the said Mary Delahunt, then carrying on business 
in Cape Town, executed a general bond or mortgage to and in 
favour of W. H. Kussell, trading under the firm of Hovills 
& Bussell, for securing payment to the said Bussell of such 
debts or sums not exceeding in the whole £500 as the said 
Mary Delahunt might then or thereafter owe to the said 
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Bosselly as by the said bond (which the said Plaintiff prays 
may be considered as inserted herein) reference being there- 
i^nto had, will appear. 

And the said JPlaintiff further saith, that afterwards and 
whilst there was due and owing by the said Mary Delahunt 
to the executors testamentary of the said Eussell who had 
departed this life upwards of £500, for which amount the 
said bond stood as security, and whilst the said Mary Dela- 
hunt owed other moneys also, to wit, on or about the 6th 
day of October, 1860> the said Mary Delahunt paid to the 
said Defendants who were creditors of her's the sum of 
£54 7s. 8d., she the said Mary Delahunt when she made 
such payment contemplating the sequestration of her estate 
as insolvent, and intending to prefer the said Defendants before 
her other creditors. 

And the said Plaintiff further saith, that the estate of the 
said Mary Delahunt was by compulsory process sequestrated 
on the 12th day of November, 1860, and that the said Plain- 
tiff having been elected sole trustee of the said estate was by 
order of this Honourable Court, bearing date the 18th day of 
December, 1860^ confirmed in the said oflSce. 

And the said Plaintiff further saith, that under and by 
virtue of the 84th section of Ordinance No. 6 of 1843, com- 
monly called the Insolvent Ordinance, an action hath accrued 
to him to set aside the said payment as an undue preference, 
and prays that the said Defendants may by judgment of this 
Honourable Court be condemned to pay to the said Plaintiff 
in his said capacity the said sum of £54 7^. 8d., with costs 
of suit. 



WILLEM DANIEL VAN DEB BERG .... PLAnmrr ; 

JAOOBUS WILHELMUS DU TOIT Defendant. 

Plaintiff's Dedaraiion. 

The Defendant in this suit has been summoned to answer the 
l^laintiff in an action to compel the fulfilment of a certain 
contract of sale and purchase; and thereupon the said Plaintiff, 
by De Korte his attorney, complains : 

For that whereas heretofore, to wit, on the 6th day of 
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April, 1860, the said PlaintiflF sold by public auction to the 
said Defendant, and the said Defendant bought from the 
said Plaintiff, for the price or sum of £675, a piece of land, 
being a portion of the farm ^* Zeekoekraal," situated in the 
division of Oaledon, together with a certain right to certain 
oak and poplar groves there being, and the buildings upon 
the said piece of land, including a water-milL 

And the said Plaintiff further saith, that before the said 
sale, certain conditions of sale were publicly read hy the 
auctioneer, Van Blommestein, a copy of which conditions, 
which were signed by the said Defendant, is annexed to this 
declaration, and which the said Plaintiff prays may be con- 
sidered as inserted herein. 

And the said Plaintiff further saith, by the said conditions 
of sale the price of the said piece of land was made payable 
in three instalments, the first payable three months, the 
second one year, and the third eighteen months, after the 
day of sale, with interest at 6 per cent, per annum from the 
day of sale. 

And the said Plaintiff further saith, that the said Defendant 
took possession of the said piece of ground immediately after 
his purchase of the same as aforesaid, and that he has 
frequently acknowledged the said sale, although he has not 
paid any part of the purchase-money thereof. 

And the said Plaintiff further saith, that the said Defend- 
ant has now recently, under the pretext that the conditions 
of sale annexed to this declaration, and which were signed 
by the said Defendant at or after the completion of the 
said sale, do not contain the whole of the conditions of the 
said sale (which the Plaintiff avers that they do) refuses to 
fulfil the contract of sale, or to pay the instalments due and 
owing as aforesaid, namely, £225, due on the 6th day of 
July, 1860, and £225 on the 6th day of April, 1861. 

Wherefore the said Plaintiff prays that the said Defend- 
ant may by judgment of this Honourable Court be condemned 
to pay to the said Plaintiff the said two several sums of 
£225 each, with interest upon the said sums from the 6th 
day of April, 1860, and that the said Defendant do, upon 
receiving transfer of the said piece of land, which the said 
Plaintiff is ready to give upon being paid the instalments now 
due and owing, pass a mortgage bond moitgaging the said 
piece of land for the residue of the purchase-money, to wit, 
the third instalment of £225, to become due upon the 6th 
day oi October next ensuing, or otherwise that the said 
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Defendant pay the first and second instalments in cash^ on 
the said 6th da^ of October, or sooner should he think fit, 
and that the said Plaintiff may have such further and other 
relief as to this Honourable Court shall seem meet, with costs. 

W. Porter. 

Defendant's Pleas. 

The Defendant, by Fairbridge &Hull his attorneys, comes 
into Oourt and defends this action, and says that he admits 
that he did on the day in the declaration stated purchase 
a certain piece of land, being a portion of the taxm Zeekoe- 
kraal, in the division of Cdedon, for the sum of £675, as 
therein mentioned, but he says that he effected the said pur- 
chase with the express agreement and understanding that 
he, the said Defendant, should obtain also by virtue uiereof 
a certain right of servitude, detailed in a certain paper- writing 
which was read aloud by the auctioneer at and during the 
said sale, which paper-writing was in its terms as foUows : 
*' That the proprietors of this part shall have the right of 
" grazing over all other parts of the farm not being cultivated, 
*^ and allow the same right to the proprietors of the other 
"parts." 

And the Defendant says that thereafter he signed the 
conditions of sale when tendered to him for that purpose by 
the auctioneer and vendue administrator in the declaration 
named, in the faith that he thereby concluded no other agree- 
ment than that which had been before verbally made by nim, 
and wherein the right of servitude above described was 
stipulated to be given. 

And the Defendant further says, that he also entered upon 
the occupancy of the portion of the farm aforesaid in the 
same faith as to the fulfilment of the said conditions as to the 
Said right of servitude. * 

And the Defendant further says, that thereafter, to wit, in 
the month of September, 1860, he discovered that the said 
right of servitude had not been inserted in the written con- 
ditions of sale, before mentioned, being the conditions of sale 
in virtue of which the present action has been brought ; and 
that he thereupon at once claimed that the said ri^t ought 
to be duly and lawfully conveyed to him as part of the 
purchase made by him as aforesaid. 

And the Defendant further says, that he has always been 
ready and willing, and has tendered, and that he is now ready 
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and willing, and hereby again tend^«, to the Plaintiff to fulfil 
all the requirements of the conditions of sale in the declaration 
set forth, provided that the right hereinbefore mentioned be 
also lawfully conveyed to him ; and this the Defendant is 
rea4y to verify. Wherefore he prays that the Plaintiff's action 
against him may be dismissed with costs. 

And for a claim in reconvention the Defendant says that 
he purchased from the Plaintiff, on the day hereinbefore 
set forth, the portion of the farm " Zeekoekraal" likewise 
hereinbefore described; andhe prays that the several allegations 
made by him in his plea in regard of the said sale may be ^ 
considered as herein, word for word, repeated. And he prays 
that the Plaintiff may be eondenmed by judgment of this 
Honourable Court to deliver to him in due legal form the 
pNortion of the farm Zeekoekraal aforesaid, together with the 
right of servitude above described, the Defendant and 
Plaintiff in reconvention being ready and willing, and hereby 
tendering, on receipt of such delivery to make the payments 
required by the conditions of sale aforesaid, or the Deiendant 
and Plaintiff in reconvention prays such other relief as to 
this Honourable Court shall seem fitting, with costs of suit-. 

F. S. Watebmbyeb. 
Plaintiffs Beplioation.—GcQneteX. 

W. POBTEB. 



a. B. MALAN Plaintifp ; 

Aim 
COLONIAL EAILWAY ENGINEER Defendant. 

Plaintiffs Declaration^ 
To remove Wellington Eailway Terminus. 

Defendant's Exception and Pleas. 

And the said Defendant, by Eeids his attorneys, comes 
into Court, and before answering to the merits of this action, 
excepts to the competency of the said Plaintiff to bring this 
suit, and as a ground for their said exception the said 
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Defendants say that the declaration does not disclose and set 
forth any id^ht, title, and interest which the said Plaintiff 
has in bringing this suit ; and this the said Defendants are 
ready to verify. Wherefore the Raid Defendants pray that 
the said action may he dismissed with costs of suit. 

General issue. 

And for a further plea, Ac 



MARY ANN S., in her capacity as mother and , ^ 

_ ^ > Pladttiff; 

NATURAL GUARDIAN OP HER MINOR DAUGHTER, E. R. * 



D. H Defendant. 

PUintifs Declaration. /j^m-«^-^^- 

TuE Defendant has been summoned to answer the Plaintiff 
in her aforesaid capacity, in an action for damages by reason 
of seduction, and for other purposes hereinafter set forth ; and 
thereupon the said Pefendant, in. hor aforesaid capacity, by 
Lott her attorney, complains and says : 

That whereas the Defendant contriving and wrongfully in- 
tending to injure the said E. B. heretofore, to wit^ on or about 
the 22nd day of March, 1861, and on divers days and times 
after that day, and before the commencement of this suit, 
debauched and carnally knew the said E. B., whereby the said 

E. E. became pregnant and sick with child, and so continued 
for a long time, to wit, nine months, that is to say until the 
22nd day of December, 1861, when she was delivered of the 
child with which she was so pregnant, by means of which 
said premises the said E. B. has sustained damages to the 
amount of £500. 

And the Plaintiff further savs that by reason of the premises 
aforesaid she the Plaintiff (in her aforesaid capacity) has neces- 
Sfuily incurred a great expense, to wit, the amount of £20, in 
and about the nursing and taking care of the said E. B. and the 
delivery of the said child upon the occasion aforesaid and 
incidental thereto ; and the further expense of £7 10«. per 
month for the maintenance and support of the said child 
from the said 22nd daj of December last. 

Wherefore the Plaintiff, in her aforesaid capacity, prays 
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that the Defendant may be condemned by the judgment of 
this Honourable Gonrt to pay to her the said two sums of 
£500 and £20 respectively, and may further be condemned 
to pay the sum of £7 lOd. per month from the said 22nd of 
December up to this time, and to continue to make such 
monthly payments of £7 10s. per month for the future 
maintenance and support of the said child. / 

And may also be condemned to pay the costs of this suit, 
or the Plaintiff in her aforesaid capacity may have such 
further and other relief in the premises as to this Honourable 
Court shall seem meet and just. 

A. W. Cglb. 

Defendanfs Plea. — General issue. 



STEVENS & SHEPHARD (MATTHEW STEVENS . 

AND STEPHEN SHEPHARD) ' laintiffs; 

AND 

HAYBARTH DAHL, MASTER OF THE BARK , ^ 

> Defendant. 
*ST. OLAFF' 

Plaintiffs' Deelaraiion. 

The Defendant in this suit has been summoned to answer 
the Plaintiffs co-partners carrying on business as boatmen in 
the Port of Cape Town, in an action for the recovery of 
£250 as hereinafter mentioned; and thereupon the said 
Plaintiffs, by Beids their attorneys^ complain and say : 

For that whereas heretofore, to wit, on the 16th of June last, 
the said bark or vessel was lying in Table Bay in great 
distress and danger of being driven on shore, during very 
tempestuous weather. 

And the Plaintiffs further say, that on the said day they 
caused to be supplied by means of one of their boats then 
afloat in Table Bay to the said bark or vessel a coir warp 
or anchor for the better securing the said bark or vessel from 
being driven on shore. 

And the Plaintiffs further say, that the said bark or vessel 
had been parted from one of the anchors by which she had 
been held. 

And the said Plaintiffs further say, that the said warp 
and anchor were received for the said purpose, by ihe officers 
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and crew of the said bark or vessel^ and used by them for 
the better secnring of its safety as aforesaid. 

And the Plaintiffs further say, that an action hath accrued 
to them to demand from the said Defendant as the master 
of the said vessel a fair and reasonable remuneration for the 
serFioes of their said boat and its crew, and also the use of 
the said anchor and warp. 

And the Plaintiffs further say, that £250 is a fair and 
reasonable charge to be by them made for the supply of the 
said anchor and warp, ana for the services of the said boat 
and crew. 

And the Plaintiffs farther say, that they have often 
applied to the said Defendant for die said sum of £250, but 
tnat he has refused and still refuses to pay the said sum or 
any part thereof. 

wherefore, &c. F. S. Watebmeyer. 



J. H. MUNNIK, IN HIS CAPACITY AS SOLE TRUSTEE 
OP INSOLVENT ESTATE OP PIETER GERHARD 

ROCS 



Plaintipp; 



AND 

BECK AND MBIRING Defendants. 

Plaintiff's Declaration. 

The Defendants have been summoned to answer the Plaintiff*, 
in his aforesaid capacity, in an action to set aside an undue 

f reference and for other purposes ; and thereupon the said 
laintiff, by Reids his attorneys, complains and says : 

For that whereas heretofore, to wit, on the 4th day of March, 
1861, tiie said Boos surrendered his estate as insolvent, ac- 
cording to law. 

And the Plaintiff further says, that afterwards, to wit, on the 
11th day of April, 1861, the said Plaintiff was by an order of 
this Honourable Court confirmed as trustee of the said in- 
solvent estate. 

And the Plaintiff further says, that heretofore, and before 
the sequestration of the said estate as insolvent, to wit, on 
the 16th day of January, 1861, one Keyter of Worcester, 
then acting on behalf and at the request of the insolvent, 
paid or caused to be paid to the Defendants the amount of 
two promissory notes made by the insolvent, and amounting 
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Teepectiyely to £83 17s. and £98 15s. 9(f., and b^in^ due re- 
spectively on the 4th day of February, and 6th day of 
February following, of which two promissory notes the De- 
fendants were then the legal holders. 

And the Plaintiff further says, that at the time of the said 
payment of the said two promissory notes by the insolvent's 
said agent at his request, the liabilities of the said insolvent 
fairly calculated exceeded his aeseta fairly valued, and that it 
was not made Jxymfidey nor for just and valuable consideration. 

And the Plaintiff further says, that the insolvent did th^i 
contemplate the sequestration of his estate as insolvent, and 
that the insolvent did then intend by the payment made as 
aforesaid, to prefer the Defendants beyond nis other creditors. 

And the Plaintiff further says, that the aforesaid undue 
preference was obtained by the Defendants through a collusive 
arrangement, mutual unaerstanding, and common consent, 
between the said insolvent and the Defendants, the one to 
give and the others to get such undue preference. 

Wherefore the Plaintiff says that an action hath accrued to 
him under the S^rd section of Ordinance No 6, 1843, to 
demand that the said payment shall be declared to have 
been null and- void, and to claim the repay mentinto the estate 
of the insolvent, for the benefit of the creditors, of the 
amounts aforesaid, or otherwise, under the 84th section of 
the said Ordinance, that the said payment shall be deemed an 
undue preference.; and further the Plaintiff says that under 
the 88th section of the same Ordinance, an action has accrued 
to him to demand that upon the repayment into the said in- 
solvent estate of the said sums of £83 175. and £98 15s. respec- 
tively, the Defendants shall not be allowed to prove or claim 
in the estate as creditors for the said amounts respectively. 

Wherefore the Plaintiff prays, in accordance with the pro- 
visions of the said Ordinance, that the payment hereinbetbre 
described may be declared by judgment of this Honourable 
Court to have been null and void, and that the Defendants 
may be condemned to repay to the said insolvent estate the 
said sums of £83 17s. and £98 15a. 9c2., with interest from the 
16th day of January, 1861 ; and further, that it may be de- 
clared by judgment of this Honourable Court that the De- 
fendants ought not to be allowed to prove any claim on the 
said estate for the said amounts when repaid, or the Plaintiff 
prays such other relief in the premises as to this Honourable 
Court shall seem fitting, with costs. 

F. S. Watebmeyeb. 
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Befendanis^ Pleas. 
1st. General issue. 

2nd, and as and for a further plea in this behalf (should the 
above plea prove insufficient out not otherwise) the said 
Defendants say that the payment in the said declaration 
mentioned was mttde in the usual and ordinary course of 
business, and this Defendants &c. 

P. J. Denyssen. 

Plaintiff^B BepliccUion, — General, 



ERNST DE MARILLAO & BROTHERS . . . Plaintiffs; 

AND 

THE EQUITABLE FIRE ASSURANCE AND 



^^^ ^^^,^»^^^ I Defendants. 

TRUST COMPANY ' 

PlairUiffs* Declaration. 

The Defendants in then- capacity have been summoned to 
answer the PlaintifEs in this suit, in an action upon a certain 
policy of insurance as hereinafter mentioned ; and thereupon 
the Plaintiff, by Fairbridge & Hull their attorneys, compUdn 
and say : 

For that whereas heretofore, to wit, on the 24th day of 
July, 1861, at Cape Town, by a policy of insurance and 
agreement between the said Defendants and the said Plain- 
tiffs, after reciting that the said Plaintiffs had paid the said 
Defendants the sum of £1 IGs. for insuring against loss or 
damage for fire, £500 on general merchandise, common and 
hazardous, and £100 on household furniture, contained in a 
building situated on the farm " Rotterdam," near Oudtshoorn, 
stone and brick built, corrugated iron roof, detached, the 
property of F. 0. M. de Marriilac, and in tlie occupation of 
the assured as a store and dwelling-house, for a certain 
period to end on the 8th day of August, 1862, it was and 
is witnessed and declared and made known by the said poUcy, 
that upon the 24th day of July, 1861, and so long as the 
said assured shall cause to be paid £1 16s. in every year, on 
the 8th day of August, to the said company for the time being, 
and the board of directors of the said company shall accept 
the same, the capital stock and funds of the said company 
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should, according to the conditions of the said company 
indorsed on the policy and the declaration, and agreement 
also indorsed on the said policy, and signed by John Stein 
rbeing then possessed of a general power of attorney to sign 
for and on behalf of the said Plaintiffs) on behalf, be subject 
and liable to pay unto the said assured, their executors or 
administrators, and also to their assigns (if the said policy be 
assigned with the consent of the said company but not 
otherwise) such loss or damage as might happen by fire to 
the property ftbove mentioned, amounting to no more in the 
whole than the sum of £600, and to no more on any of the 
different properties therein above mentioned than the sum 
at which they are respectively valued in the said policy of 
assurance or agreement bearing date as aforesaid, as reference 
being thereunto had will more fully appear, and which said 
policy of assurance marked A the said Plaintiffs hereunto 
annex and pray that the same may be considered as embodied 
Jn the declaration, together with the conditions thereon 
indorsed. 

And the said Plaintiffs further say, that they, the said 
Plaintiffs, at the time of making the said policy of insurance, 
and from thence until the loss and damage hereinafter 
mentioned, were interested in the said general merchandise 
and household furniture in the said policy mentioned, and 
thereby insured to a large amount, to wit, £600, and that 
the said general merchandise, common and hazardous, in the 
said policy mentioned, and heretofore contained in a building 
situated on the farm " Eotterdam,'* afterwards, to wit, on or 
about the 5th day of December, 1861, were burnt, destroyed, 
damaged and consumed by fire, which did not happen by 
any foreign invasion, insurrection, riot, or civil commotion, 
or any military or usurped power, or by any earthquake or 
hurricane, whereby the said Plaintiffs then and there 
sustained damage to a large amount, to wit, to the amount of 
£500 so assured on the said general merchandise, common 
and hazardous, in the said policy mentioned, so burnt^ 
damaged, and destroyed, and consumed as aforesaid. 

And the said Plaintiffs further say, that the said policy of 
insurance at the time of the said fire was and remained in full 
force, and that they the said Plaintiffs did forthwith, after the 
loss and damages by the said fire, to wit, on or about the 10th 
day of December, 1860, give notice thereof to the said com- 
lany, and also as soon after as possible, to wit, on or about the 
3th day of December, 1860, did deliver to the said company 
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an account stating the particulars of such loss and damage 
as aforesaid. 

And the said Plaintiffs further say, that they have in all 
thinffs conformed themselves to, performed, and kept all things 
in the said policy and the said declaration and agreement 
contained on their part and behalf to be observed and per- 
formed, according to the force and effect of the said policy of 
insurance. 

And the said Plaintiffs further say, that the capital stock 
and funds of the said company have always been and yet 
are sufficient to pay and satisfy to the said Plaintiffs the said 
sum of £500 ; yet the said Plaintiffs have not been paid out 
of the said capital stock and funds of the said company the 
amount of the said damage and loss, to wit, the sum of £500, 
or any part thereof ; but on the contrary the said company 
hath refused, and still do refuse, though often requested, to 
pay the said sum of £500, or any part thereof, out of the 
capital stock or funds of the said company, or otherwise^ and 
the same is wholly due and in arrear and unsatisfied, contrary 
to the force and effect of the said policy of insurance. 

Wherefore the said Plaintiffs pray that the said Defendants, 
&c., &c., in their capacities as directors of the Equitable Fire 
Assurance and Trust Company, and Eldridge, in his capacity 
as secretary of the said company, may be condemned by judg- 
ment of this Honourable Court to pay to the said Plaintiffs out 
of the said capital stock and funds of the said company the 
said sum of £500, with interest a tempore morsey together with 
costs of suit. 

P. J. Dentssen. 

Defendants^ Plea. 

The Defendants, by Keids their attorneys, come into Court, 
and for a plea to the declaration of the Plaintiffs, say : 

That they admit the policy in the said declaration set forth, 
whereby the said E(juitable Fire Assurance Company agreed 
to pay to the Plaintiffs such loss or damage as might, before 
the 8th day of August, 1862, happen by fire to the merchan- 
dise in the said declaration described : such damage amount- 
ing to no more in the whole than the sum of £500 upon the 
said merchandise; and they further say, that they admit 
that a fire took place on the 5th day of December, 1861, 
whereby a considerable quantity of the merchandise as afore- 
said was destroyed. 

And the Defendants further say, that among the conditions 
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of the Baid policy are the following, as upon reference thereto 
will fully appear. " 13. Persons effecting partial assurances 
" must give notice of all other assurances to the same property, 
** and cause the same, whether previously or subsequently 
" made, to be inserted in or indorsed upon the policy, after 
" which the company will in case of loss pay a rateable 
" proportion ; but if such notice be not ^iven, such policy will 
" be void." '* 19. Persons sustaining damage or loss by fire 
" are required forthwith to give notice thereof in writing at 
** the oflSce of the company : and within three months to 
" deliver a particular account thereof, accompanied with 
** satisfactory proofs, when the amount will be paid. In case 
" of any difference with respect to the amount of any claim 
** the same shall be submitted to arbitrators indifferently 
" chosen, whose award shall be conclusive." 

And the Defendants further say, that further assurances on 
the said merchandise have been effected, and have been 
notified to them as required by the 13th condition above set 
forth, to wit, to the Commercial Marine and Fire Assurance 
Company for £750 ; and with the South African Fire and Life 
Assurance Company for the sum of £750, and the Defendants 
say that they admit that they are liable to pay a rateable pro- 

Eortion with the said companies of such loss or damage as may 
ave happened to the said merchandise by the tire which 
took place on the said 5th day of December, 1861. 

And the Defendants further say, that by the 19th condition 
hereinbefore set forth, it was made incumbent on the Plaintiffs 
to deliver to the Defendants a particular account of the 
loss or damage sustained by them, accompanied by satis- 
factory proofs, within three months after the said 5th day of 
December, 1861. 

And the Defendants further say, that an account purport- 
ing to be the particular account by the said condition required, 
was delivered to them prior to the expiration of the said 
three months, setting forth an entire loss of £2961 4s. 7d!., 
but they say that the said account was not accompanied 
by the satisfactory proofs in the said 13th section required, 
and that they declined to accept the said account as true and 
correct. 

And the Defendants further say, that being anxious to 
ascertain and pay the true amount of their rateable propor- 
tion of the loss by the said Plaintiffs sustained, they applied 
to the said Plaintiffs to inspect their books of account for 
said purpose, and that the said books were, for the first 
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time exhibited to them on or about the 4tb day of June 
last. 

And the Defendants further say, that the said books do 
not prove that the loss sustained on the 5th day of December, 
1861, amounted to the aforesaid sum of £2961 4s. 7i., nor 
are the books consistent with the statement hereinbefore 
mentioned, purporting to shew that a loss to that amount 
had been sustained. 

And the Defendants further say, that no satisfactory proof 
has been been delivered to them that a loss has been sus- 
tained equivalent to the amount of the tender hereinafter 
set forth. 

And the Defendants further say, that to avoid litigation, 
they did, on the 6th day of June last, tender to the Plaintiff 
the araouDt of their rateable proportion of the sum of £1500 
as the total loss by the said Plaintiff really sustained by 
reason of the fire aforesaid ; and they further proposed in case 
the paid tender should not be accepted, that the claim of the 
said Plaintiffs should be submitted to arbitrators indifferently 
chosen, as provided in the 19th section aforesaid. But the 
Plaintiffs have rejected their said tender, and have refused 
to submit their claim to arbitration ; all which the Defendants 
are ready to verify. 

Wherefore they pray that the said- tender may be adjudged 
to have been sufficient, with costs : or otherwise, they pray 
that the Plaintiffs may be required to submit their said 
claims to arbitrators indifferently chosen, as provided by the 
19th condition aforesaid, with costs, the Defendants being 
ready and willing to submit to the award of such arbitrators. 

P, S. Watebmetkr. 

Plaintiffs^ Beplication. 

And the f?aid Plaintiffs, except in so far as the said De- 
fendants admit the policy of insurance in the declaration 
mentioned, the notice of further insurance as by the con- 
ditions thereof required, the fire and the date thereof, the 
liability of the said Defendants to pay a rateable proportion 
of the loss and damage suffered by the said Plaintiffs, the 
delivery to, and the receipt by the said Defendants of a 
particular account of the said loss, and an inspection of the 
said books of the said Plaintiffs, whic];i said admissions the 
said Plaintiffs accept; deny all and singular every other 
allegation of fact and conclusion of law in the said plea con- 

s 2 
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tainedj and join issue thereon, wherefore they pray the judg- 
ment of this Honourable Court, with costs oi suit. 

And as and for a further replication to the said plea (incase 
the above be insuflBcient but not otherwise) the said Plaintiffs 
say that the said particular account of the loss furnished by 
the said Plaintiffs was framed in terms of and in compliance 
with the true intent and meaning of the said conditions 
of the policy of insurance before alluded to, and this the 
said Plaintiffs are ready to verify ; wherefore they pray the 
judgment of this Honourable Court as in their declaration is 
prayed. 

P. J. Dentssen. 



CHARLES R. EATON, AND R. P. DOBIE, as exe- ^ 

CUTORS TESTAMENTARY OF THE ESTATE OF THE LATE 

RICHARD WEBBER EATON 



Plaintiffs ; 



AND 

WILLIAM AND J. EATON and others, as | 

HEiBs OF the said LATE RICHARD WEBBER j Defendants. 
EATON ^ 

Plaintiffs^ Declaration. 

The Defendants in this suit have been summoned to answer 
the Plaintiffs in their capacity in an action to have a certain in- 
strument hereinafter described declared to be the last will and 
testament of the said late E. W. Eaton, and thereupon the 
Plaintiffs, by J. E. Eeid their attorney, complain and say : 

For that whereas heretofore, to wit, on or about the 8th of 
June, 1860, in the lifetime of the said E. W. Eaton, the said 
E. W. Eaton wrote, in his own proper handwriting, and signed 
with his usual signature, in the presence of two competent 
witnesses, a paper whereof a copy is hereunto annexed, which 
the said Plaintiffs pray may be considered as inserted herein, 
which paper he then intended and declared to be his last 
will and testament. 

Arid the Plaintiffs further say, that in the said paper, so 
intended to be the last will and testament of the said K. W. 
Eaton, they are named as the executors thereof. 

And they further say, that the several Defendants now 
brought into Court are, with the first-named Plaintiff, the 
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said C. R. Eaton, the only persons interested in the estate of 
the deceased, as the heirs ab infeatato of the same, in case it 
shall appear to this Honourable Court that the instrument 
aforesaid is not the lawful will of the said late R. W. Eaton. 

And the Plaintiffs further say, that the said instrument is 
written upon one sheet of foolscap paper, and being so 
written has been signed by the deceased and two witnesses 
at the conclusion of the other writing upon the said instru- 
ment. 

And the Plaintiffs further say, that the Master of the 
Supreme Court has declined to grant letters of administration 
under the said instrument by reason that it has appeared to 
the said Master that the said instrument is insufficiently 
signed and attested, and is therefore not such as to warrant 
and support their claim to be executors as aforesaid. 

And tne Plaintiffs further say, that by the 20th section of 
Ordinance No. 104, it has now become necessary that the 
validity and legal effect of the instrument aforesaid be 
declared by a judgment of this Honourable Court. 

Wherefore they have brought this action against the 
Defendants as the only persons, except the said C. R. 
Eaton, interested as heirs ah intestato in tne estate of the said 
late R. W. Eaton, to have it declared that the said will has 
been sufficiently signed and attested, and is the lawful will 
and testament of the said R. W. Eaton, and that they, the 
Plaintiffs, are entitled to have letters of administration, as 
executors, from the Master of this Honourable Court, and 
they therefore pray judgment that the said instrument may 
be so declared to be the lawful will of the said R. W. Eaton. 

F. S. Watebmeyer. 

Defendants^ Plea. 

And the said Defendants, by John & Henry Reid their 
attorneys, come into Court, and admitting the allegations of 
fact in the said declaration contained, submit to this Honour- 
able Court that the instrument purporting to be the last 
will and testament of R. W. Eaton, has not been executed as 
required by the provisions of the Order No. 15 of 1845, 
entitled " An Order for repealing Ordinance No. 4, 1843, and 
** No. 11 of 1845, and for making other provisions in their 
*^ stead," and is therefore invalid, wherefore they pray that 
the claim of the said Plaintiffs may be rejected. 

P. J DENYbSEN. 
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JOHANNA ELIZABETH JACOBA TROOST, as- , ^ 

SISTED BY HER HUSBAND, PETRUS TROOST . * 

AND 

MARIA JACOBA ROSS, married to HERCULES 
ROBERT ROSS, and assisted by her said hus- 
band, AS executrix testamentary of the late } Defendant* 
ANNA FREDERICA CHARLOTTA HOHEN- 
STEIN ... 

Plaintiff ^8 Declaration. 

The Defendant in this suit has been summoned in her 
capacity as aforesaid, to answer the Plaintiff in an action to 
have a certain alleged will or testamentary instrument, said 
to have been made by the said deceased at Cape Town on 
the 21st day of April, 1862, declared to be null and void, and 
for other purposes ; and thereupon the Plaintiff, by Berrang^ 
her attorney, complains and says : 

For that whereas heyetofore, to wit, on the 13 th day of 
January, 1863, the said deceased departed this life at Cape 
Town, and the Plaintiff further says, that she is the only sister 
of the deceased, and the only person except the Defendant 
interested in the succession ah intestdio to the estate of the 
said deceased. 

And the Plaintiff further says, that the said alleged will 
was by the Defendant presented to the Master of this Honour- 
able Court as the last will of 'the said deceased, and that by 
the said will, as reference being thereunto had will appear, 
the said Defendant is instituted the sole heir and the sole ex- 
ecutrix of the deceased, and that the said Master has accord- 
ingly confirmed the Defendant as such executrix, and issued 
letters of administration to her thereon. 

And the Plaintiff further says, that the said deceased was 
not as alleged in the said instrument, on the day of the 
alleged execution thereof, in a condition of mind such that 
she was capable of executing a will or any similar instrument, 
and she says, on the contrary, that the deceased was then 
wholly incapable of any such act, and the mark purporting 
to be the mark of the deceased was not affixed thereto by her 
authority or with her conscious consent. 

And the Plaintiff further says, that hereafter, and at 
vaaious times between the alleged execution of the said 
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instrument and the death of the deceased, during intervals of 
temporary consciousness, the deceased, who had heard of the 
existence of an alleged will, repudiated and denied having 
made any will, and made such repudiations and denial in the 
presence of the Defendant, who is os aforesaid the sole heir 
and executrix thereof. 

And the Plaintiff further says, that the deceased was finally 
pacified by being assured by the said Defendant that the 
alleged or supposed will had been destroyed, and that the 
deceased thus died in the belief that she was intestate, and 
that the succession to her property would devolve according 
to the law in that behalf existing. 

And the Plaintiff further say s, that by reason of the premises, 
an action hath accrued to her to demand that the said alleged 
will be declared to be of no effect, and that the deceased 
died intestate. ^ 

Wherefore she prays that it may be declared by judgment 
of this Honourable Court that the instrument that was filed 
with the Master of this Honourable Court as the last will of 
the late Anna F. C. Hohenstein may be declared null and 
void : and that it may be declared that the said deceased 
died intestate; or she nrays such further and other relief 
as to this Honourable Court shall seem fitting, with costs of 
suit. 

Fred. S. Watermeyer. 

Defendanfa Plea. — General. 



WILLIAM DE SMIDT Pi.aintiff ; 

AND 

ADRIAN SIEBRITZ Defendant. 

Plaintiff's Declaration. 

The Defendant has been summoned to answer the Plaintiff in 
an action of debt ; and thereupon the Plaintiff, by Tredgold & 
Watermeyer his attorneys, comes into Court and complains : 
In that whereas heretofore, to wit, on or about the 
month of January 1862, the Plaintiff, being then a land- 
surveyor duly authorized by the Colonial Government to 
practise as such in this Colony, waa employed by the De- 
fendant to survey for him a certain portion of the farm 
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"Orangerie," purchased by the said Defendant from his 
brother, Nicholas Johannes Albertus Siebritz, and to furnish 
him the necessary diagrams for obtaining due transfer of the 
said piece of ground from his said brother, and the said 
PlaintifT says, that he did accordingly execute such survey, 
and proviae the said necessary diagrams, and that the 
Defendant did thereby become indebted to him in the sum 
of £25 for his reasonable remuneration and the costs and 
charges paid by him in the premises. 

And the Plaintiff further says, that he has attached to this 
declaration a detailed account, marked A, of the remunera- 
tion and costs and charges so claimed by him, which detailed 
account he prays to be considered as therein inserted. 

And the Plaintiff further says, that he has frequently de- 
manded payment of the said detailed account from the said 
Defendant, who has hitherto refused, and still refuses to pay 
the same. 

Wherefore an action has accrued to the Plaintiff that the 
Defendant be condemned, by judgment of this Honourable 
Court, to pay the said sum of £25 with interest a tempore morse, 
and costs, and he prays «uch judgment or such other relief 
in the premises as to this Honourable Court shall seem fitting, 
with costs. 

F. S. Watermeyeb. 

Defendant's Pleas. 

1st. General issue. 

And for a further plea in this behalf (should the plea 
firstly above pleaded, &c.) the said Defendant says that 
heretofore, to wit, in or about the month of December, 1862, 
he purchased from the said N.. J. A. Siebritz, and the said 
N. 0. A. Siebritz sold to the said Defendant, a certain portion 
of the farm '' Orangerie " according to four comers pointed 
out by and agreed upon between the said N. J. A. Siebritz 
and the said Defendant. 

And the said Defendant further says, that afterwards, to 
wit, on or about the 6th day of January, 1863, he pointed out 
to the said Plaintiff on the spot the same piece of ground, 
and the four beacons thereof, so sold by the said N. J. A. 
Siebriz as aforesaid, and employed the said Plaintiff to 
survey the same and have a diagram thereof, and the said 
Plaintiff then agreed to survey the said piece of ground so 
pointed out, and to frame a diagram thereof for certain 
reasonable reward. 
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And the said Defendant further says, that the said Plaintiff 
thereafter, to wit, on or about the 13th day of January, 1863, 
furnished the said Defendant with a diagram purporting to 
represent said piece of ground so purchased and pointed out 
as aforesaid. 

And the said Defendant further says, that believing that 
the diagram so given represented the entire piece of ground 
so purchased and pointed out as aforesaid, he afterwards, to 
wit, on the 24th day of January, 1863, received transfer thereof 
from the said N. J. A. Siebriz according to the diagram so 
furnished by the said Plaintiff. 

And the said Defendant further says, that the true extent 
of the said piece of ground so purchased is 44 morgen 64 
square roods, and after the date last aforesaid, to wit, on or 
about the 8th day of February, 1863, he for the first time 
• discovered that the diagram so furnished did not represent 
the whole extent but only portion of the ground so pointed 
out, to wit, 36 morgen and 29 square roods. 

And the said Defendant further says, that by reason of the 
premises the work for which payment is claimed in the de- 
claration became and was no value to the said Defendant, 
and that by reason thereof he, the said Defendant, was com- 
pelled to employ another surveyor, to wit, one Jaspar Loxton, 
to survey the said piece of ground and frame a proper 
diagram thereof, ana that he will be put to the further 
expense of having the said deed of transfer so executed upon 
the representation aforesaid cancelled, and of having a new 
transfer of the entire piece of ground effected in his name, 
whereby he has sustained damages to the amount of £35 ; 
and this the said Defendant is ready to verify. Where- 
fore &o. 

J. H. Bband. 



WILLIAM PETER HELLET . . . ^ . . . Plaintiff ; 

AND 

THE UNION STEAMSHIP COMPANY, LIMITED . Defendants. 

Plaintiffs Declaration. 

The Union Steam Ship Company (Limited), the Defendants 
in this suit, have been summoned to answer William Peter 
Hellet the Plaintiff in this suit, in an action to recover the 
damages hereinafter set forth ; and thereupon the Plaintiff, 
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by John Keid, Henry Beid, and John Kobertson Eeid his 
attorneys, complains and says: 

For that whereas the said company are the owners of a 
certain steam-ship called the Norman^ and did, to wit^ at 
Cape Town, on tne 16th day of March last, contract and 
ai?^ through their agents in Cape Town, the firm of 
William Saxon & Co., with the said Plaintiff to provide 
the said Plaintiff and his wife with a passage from Table 
Bay to the port of Natal by the next following trip of the 
saia steamer, as also with the conveyance of certain per- 
sonal baggage belonging to the said Plaintiff and his wife, 
in consideration of the payment of the sum of £25 4^., 
acknowledged by the said agents to have been paid to them 
on the said 16th of March last, as by a certain printed form 
of receipt duly filled up and signed by the said agents, a 
copy of which hereunto annexed the Plaintiff prays to be 
considered as herein inserted, will more folly appear. 

And the Plaintiff further says, that it was one of the con- 
ditions of the said agreement^ as by the said printed form 
will appear, that the said baggage was to be embarked a 
day previous to the ship's sailing. 

And the Plaintiff further says, that on the day prior to 
the ship's departure from Table Bay, to wit, on the 17th 
day of March, and on the morning of that day, he caused 
his said personal baggage to be sent on board the said ship 
through Messrs. Ackerberg and Behrens, the boatmen 
of the said company, and also certain merchandise as 
cargo. . 

And he further says, that the said merchandise, being 
thirteen packages in all, was duly received on board the said 
ship, but he says that his personal baggage aforesaid, being 
seven cases marked with his name as such passenger, was 
rejected by the officer in command of the ship, and the 
Plaintiff says that thereafter on the same day his baggage 
was again sent and refused. 

And the Plaintiff further says, that thereafter, both on the 
said 17th and 18th days of March, the personal baggage 
of other passengers continued to be received on board the 
said ship, as well as considerable cargo. 

And the Plaintiff further says, that thereafter, to wit, 
on the 18th day of March in the afternoon, and while 
personal baggage belonging to other passengers by the said 
ship Norman was still being taken on board, the PlaintifiF 
and his wife repaired on board the said ship taking with. 
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them only a portion of the said baggage, which was again 
refused by the oflBcer in command of the said ship. 

And the Plaintiff further says, that he was thereby pre- 
vented from proceeding with his wife in the said ship, and 
oompelled to return to the shore with the said baggage, and 
the rlaintifT says that thereafter, on the said 18th of March, 
the said ship put to sea, and he says that by reason of the 
premises he has been hindered in his business, and especially 
m regard of the merchandise aforesaid, which has been taken 
to Natal while he himself has been compelled to remain in 
this town, and he says that he has thereby sustained other 
losses, wherefore eux actiou has likewise accrued to him 
against the said Defendant to demand payment of £100 
sterling, as and for damages caused by the unlawful breach 
of contract of the said Defendant as hereinbefore set forth, 
and he prays that the said Defendant may be condemned to 
pay him the said sum of £100 sterling as such damages, 
with costs, or he prays such other relief as to this Honourable 
Court shall seem fitting, with costs. 

E. Hull. 



Defendants'' Plea. 

And the said Defendants, by Charles Aiken Fairbridge and 
Edward Hull their attorneys, come into Court to defend the 
action brought against them by the said Plaintiff, and ad- 
mitting that they agreed in consideration as in the said 
declaration stated to provide the said Plaintiff and his wife 
with a passage from Table Bay to the port of Natal, and also 
with a conveyance of certain personal baggage. subject to and 
on the terms of the conditions in a certain printed receipt 
specified, of which a copy is to the said declaration annexed ; 
and admitting further, that by the said conditions the said 
personal baggage was to be shipped a day prior to the 
sailing of the said ship, the Defendants say that they deny 
all and singular every other allegation of fact and conclusions 
of law in the said declaration contained and join issue 
thereon, wherefore they pray that the claim of the said 
Plaintiff may be dismissed with the costs of suit. 
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JOHN TODD WELCHMAN PLAiimFF ; 

AND 

HENKY GREEN, THOMAS DRAPER, RICHARD ' 
THOMPSON, BttAHAM KISCH, PETER J. M. 
TON MALTEDZ, RICHARD A. GREEN, and 
CHARLES WHEATLEY MATTHEWS, in their ' Defendants. 
cAPAcrry as the directors, and GEORGE 
THOMPSON, IN HIS capacity as cashier op the 
COLESBERG BANK j 

Plaintiff's Declaration. 

The Defendants in this suit have been summoned to 
answer John Todd Welchman, an architect and builder, 
the Plaintiff in this suit, in an action of debt ; and thereupon 
the said Plaintiff, by William Edward Moore his attorney, 
complains and says: 

That heretofore, to wit, in or about the month of September, 
1861, while the said Plaintiff was employed superintending 
the construction of a church at Colesberg, the said De- 
fendants engaged the services of the said Plaintiff for the 
purpose of framing a plan and specification and of preparing 
estimates of the probable expenditure for the construction 
of a suitable building in which to carry on the business of 
bankers at Colesberg. 

And the said Plaintiff further saith, that under this en- 
gagement divers consultations and conferences were held by 
and between him and the said Defendants, and certain plans, 
specifications, and estimates were prepared, altered and 
modified to suit the views of the said Defendants, in reference 
to the construction and plan of the said buildings as aforesaid. 

And the said Plaintiff further saith, that a plan and 
specification having at length been agreed upon, the con- 
struction of the said building sanctioned by the said De- 
fendants under the superintendence of the said Plaintiff, he, 
the said Plaintiff, engaging and paying the workmen, pur- 
chasing and arranging for the supply of the materials, and 
rendering divers other services as required by the said De- 
fendants. 

And the said Plaintiff further saith, that he is entitled to 
demand from the said Defendants for the services so rendered 
by him the sum of £175 sterling, as a fair and reasonable 
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compensation for the work, labour, and skill employed by 
him in the several matters above mentioned, of which he, 
the said Plaintiff, has rendered an account to the said De- 
fendants, copy of which is hereunto annexed, and which the 
said Plaintiff prays may be considered as herein inserted. 

Yet the said Defendants well knowing the premises, and 
although often request^ so to do, have hitherto refused and 
still refuse to pay to the said Plaintiff the said sum of £175 
sterling. 

Wherefore an action hath accrued to the Plaintiff to 
demand from the said Defendants payment of the said sum 
of £175 sterling, with interest thereon a tempore tnorm, 
which the Plaintiff prays the said Defendants may, by 
judgment of this Honourable Court, be condemned to pay to 
the said Plaintiff, with costs of suit. 

P. J. Denyssen. 

F. S Watermeyer. 

Defendants* Exception and Pleas. 

And the said Defendants, by Eeid & Nephew their 
attorneys, come into Court and before answering on the merits 
of this action except to the Plaintiff's declaration, and 
state and shew to the Court here the following cause of 
exception to the said declaration, that is' to say, that the said 
Plaintiff has declared against the said Defendants as the 
directors and cashier of the Colesberg Bank, whereas the 
action ought to have been brought against Henry Green, 
Eichard Thompson and Peter Johan Michiel von Maltetz, 
all resident at Colesberg, within the jurisdiction of this 
Honourable Court, who have under the 63rd section of the 
trust deed of the Colesberg Bank (copy of which is hereunto 
annexed, and which the Defendants pray may be considered 
as herein inserted) been duly appointed as, and have con- 
sented and agreed to be and are, the trustees of the said 
Bank, and as such trustees are, under and by virtue of the 
65th section of the said trust deed, the proper parties to be 
sued, and also that the declaration is in other respects 
imcertain, informal, and insufficient. 

Wherefore the said Defendants pray that the said declara- 
tion may by judgment of this Honourable Court be dis- 
missed with costs. 

And for a plea in this behalf (should the above exception 
be overruled by this Honourable Court, but not otherwise), 
the said Defendants, except as to the sum of £50, parcel of 
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the said sum of £175 in the declaration mentioned, say that 
they deny all and singular the allegations of faot and con- 
clusions of law in the declaration contained, and join issue 
thereon with the said Plaintiff, and pray that the claim of 
the said Plaintiff may be rejected with costs. 

And as to the said sum of £50, parcel of the aforesaid sum 
of £175 in the declaration mentioned, the said Defendants 
say that they always were and still Are ready and willing, 
and again offer and tender to pay to the said Plaintiff the 
said sum of £50 as they have already before the com- 
mencement of this suit, to wit, on the 27th day of November, 
1862, offered and tendered to pay to the said Plaintiff the 
said sum of £50 which the said Plaintiff refused to accept, 
and this the said Defendants are ready to verify. 

Wherefore the said Defendants pray that the said tender 
may by judgment of this Honourable Court be declared 
sufficient with costs. 

And for a further plea in this behalf (should the pleas 
above pleaded be insufficient for the defence of this action, 
but not otherwise) the said Defendants say that the work 
and labour and services for which payment is claimed in the 
declaration were done in such a bad, unskilful, and unwork- 
manlike manner as to be useless to the said Defendants, and 
that the materials mentioned in the declaration were of such 
a bad and inferior qiiality'and workmanship as to be valueless, 
and arrived too late to be of service to the said Defendcmts ; 
and this the said Defendants are ready to verify. Wherefore 
they pray judgment with costs. 

J. H. Brand. 

Plaintiff's Answer to Eaxeption and Replication to Plea. 

And the said Plaintiff for replication to the exception 
pleaded by the Defendants, says that the co-partnership 
called the Colesberg Bank is not incorporated by law, or 
publicly registered as a corporation entitled by law to be 
sued in the manner and form as in the exception alleged. 

And he says further, that he is not a shareholder, and as 
such bound by the agreements or stipulations of any trust deed 
existing between the shareholders of the said co-partnership. 

And he says further, that the transactions which are the 
ground of the present action, were entered upon with him by 
the directors and cashier of the said co-partnership who, in 
their said capacity, have been made the Defendants to this 
suit, and who by public advertisement and otherwise have 
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been notified as the persons entitled to conduct the business 
of the said co-partnership, and to bind the said co-partner- 
ship by their contracts. 

And he lastly says, that the three persons who are named 
in the said exception as the proper persons to be sued in this 
action are three of the present Defendants, who conjoin the 
capacity of directors, in which they have been sued, and that 
of trustees, in which they claim to be sued ; and this the 
Plaintiff is ready to verify. Wherefore he prays that it may 
be adjudged that the said co-partnership called the Colesberg 
Bank has been sufficiently brought into Court hj his said 
declaration, and that the exception be dismissed with costs. 

And for replication :— Creneral issue. 

P. J. Denyssen. 



JOHN MILLER • . Plaintiff ; 



CATHARINE MILLER Defendant. 

Plaintiff's Declaration. 

The Defendant in this suit has been summoned to answer 
John Miller, residing at Port Elizabeth in this said Colony, 
the Plaintiff in this suit, in an action for the dissolution of 
the bonds of marriage now subsisting between the said 
Plaintiff and the said Defendant, on the ground of malicious 
desertion by the said Defendant of the said Plaintiff; and 
thereupon the said Plaintiff, by Eeid & Nephew his at- 
torneys, complains: 

For that whereas the said Plaintiff and Defendant were 
lawfully married to each other at Liverpool in England which 
marriage still subsists. 

And the said Plaintiff further saith, that previous to the 
commencement of this suit, viz. on the 10th of February, 
1847, the said Defendant without any legal cause maliciously 
deserted the then residence of the said Plaintiff in Liverpool 
aforesaid and deprived him of his conjugal rights, and hath 
continued from thence to desert and to live separate from the 
said Plaintiff, although the said Plaintiff hath frequently 
requested the said Defendant to restore to him his conjugal 
rights before the commencement of this suit. 

And the said Plaintiff further saith, that he summoned the 
said Defendant by process of this Honourable Court bearing 
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date 28th day of October, 1859, in an action for compelling the 
said Defendant to restore to the said Plaintiff and to live and 
cohabit with him as his lawful wife and to restore to him 
his conjugal rights, and the said Supreme Court on the 27th 
of August, 1862, was pleased to adjudge and decree restitu- 
tion of conjugal rights to be made by the said Defendant to 
the said Plaintiff within six calendar months next after 
personal service of the decree of the said Supreme Court 
upon her the said Defendant. 

And the said Plaintiff further saith, that the said decree 
was personally served upon the said Defendant upon the 1st 
day of November, 1862, notwithstanding which the said 
Defendant hath refused and still doth refuse to obey the said 
decree of the said Court, although requested so to do. 

Wherefore the Plaintiff prays that the bonds of marriage 
now subsisting between the said Plaintiff and Defendant be 
deemed to have been dissolved by reason, of the malicious 
desertion of the said Plaintiff by the said Defendant, as 
evidenced by the matters aforesaid, and more especially by 
her refusal to obey the -decree aforesaid of the 27tn of 
August, 1862. 

F. S. Watermeyer. 

JDefendanfa Flea. 
General denial, except as to her marriage with Plaintiff. 



ISABELLA LAWSON (born Burnside), the elder, j 

ISABELLA LAWSON, the younger, ANN LAW- > Plaintiffs ; 
SON, AND JAMES BURNSIDE LAWSON. . 

AND 

CHARLES PRITCHARD and WILLIAM LAWSON,' 

IN THEIR CAPACITY AS THE EXECUTORS TESTAMENTARY 
OF A CERTAIN SUPPOSED WILL OF ROBERT LAW- 
SON AND WILLIAM LAWSON, in his personal 

CAPACITY AS ONE OF THE HEIRS-OF-LAW OF THE SAID 

LATE ROBERT LAWSON 



Defendants. 



Plaintiffs' Summons. 

Defendants are summoned in an action for causing the 
said supposed will to be declared void, and for other pur- 
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poses ; and thereupon the said Plaintiffs, by their attorney 
William Kinnear, complain and say : 

In that whereas heretofore, to wit, on the 19th day of 
June, 1862, in the lifetime of the said B. Lawson, the said 
B. Lawson did sign and purport to execute a certain instrument, 
being in substance as follows : 

" This is the last will and testament of Eobert Lawson, of 
Steyns-kraal, who being of sound mind, but in weak state of 
health, doth hereby dispose of his property as follows : — 

" First. I give and bequeath to my mother Isabella Lawson 
(bom Bumside) the sum of £50, to be paid as soon as my 
moveable property has been realized. 

^^ Seoona, 1 give and bequeath to my brother William 
Lawson the sum of £100, to be paid as soon as my moveable 
property has been realized. 

" Third, I give and bequeath to my brother James B. 
Lawson the sum of £100, to be paid as soon as my moveable 
property has been realized. 

" Fourth. "l give and bequeath to Mrs. Stromenger (bom 
Eothner) the sum of £100, to be paid as soon as my 
moveable property has been realised. 

^^ Fifth. I give and bequeath to the Beaufort Free Church, 
under the pastoral care of the Eev. Mr. Turnbull, the sum of 
£50, to be paid, &c. 

** I give and bequeath to my son George Lawson, bom on 
the 19th or 20th of October, 1848, all my personal estate 
whatsoever, and of whatsoever kind. 

" It is my wish that my landed property shall not be sold, 
but held in trust by my executors until my son the said 
Oeorge Lawson attains the age of twenty-one years, or 
marries, which must not take place until he is nineteen years 
of age. 

"I also desire that my executors shall let my farm of 
Steyns-kraal to some person or persons who will take proper 
care of it, and keep the buildings in a proper state of repair, 
but my executors must let the tenant distinctly understand 
that there is not any of the trees to be cut on the farm, or 
sold to any person whatever, he or they may use whatever 
quantity they may require for domestic purposes, but he must 
not be allowed to give any away. The farm is only to be let 
until my son George Lawson attains his majority or marries. 

" I give and bequeath to Tobias Smuts the sum of £25, to 
be paid as soon as my moveable property has been realiz^. 

" I give and bequeath to Francis Stromenger, thirty maiden 

T 
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merino ewes, to be given to him as soon as my executors 
shall see fit. 

^^ I desire that all my moveable property be sold, and I 
direct my executors after paying all my just and lawful 
debts, to invest the balance on real security, and apply the 
interest arising therefrom to the education of my son George 
Lawson, which must be the best that can be obtained in 
Beaufort, the rent of the fetrm to be invested also. 

**I hereby nominate and appoint Messrs. Charles Pritohard 
and William Lawson of Beaufort executors of this my last 
will and testament, and I also appoint the said Mr. Charles 
Pritchard and Mr. William Lawson to be the guardians of 
my son George Lawson, but the said George Lawson must 
be left in the care of Mrs. Stromenffer. 

" Li witness whereol^ 1 have hereby set my hand this 19th 
day of June, in the year of our Lord, 1862, in presence of 
the following witnesses. 

(Signed) R. Lawson." 
" Witnesses. 

" Samuel Treadwell. 
" James TumbulL" 

And the Plaintiffs further say, that the said R. Lawson de- 

Eirted this life on the 20th day of June, 1862, leaving no 
wful issue, and the said George Lawson named in the said 
will is not his son by any lawfiu marriage. 

And the Plaintiffs further say, that they are respectively 
the mother, the two sisters, and one of the brothers of the 
said late Robert Lawson, and that the Defendant William 
Lawson is the only other surviving brother of the said R. 
Lawson, and that they and the said William Lawson are the 
only persons interested in the succession of the said Robert 
Lawson ah intestato. 

And the Plaintiffs further say, that although the said will 
has the signatures of Samuel Treadwell and James Turnbull 
as the witnesses thereto, yet they say that the said witnesses 
did not either of them attest and subscribe the said will in 
the presence of the said Robert Lawson, as required by the 
3rd section of Ord. No. 15, of 1845 ; but on the contrary, 
that the will was subscribed by the said witnesses in another 
room from that in which the testator was at the time of such 
signing, and where it was not possible for the testator to see 
the said witnesses so subscribe the same. Wherefore they say 
that the said supposed will is void and of no effect, and pray 



Digitized by VjOOQIC 



PRECEDENTS IN PLEADING. 275 

that it may be so declared by this Honourable Court, with 
costs. 

And the Plaintiffs further say, that in case the said sup- 
posed will may be upheld, notwithstanding the facts herein- 
before alleged, then further the said supposed will ought to 
be set aside as the perfect will of the said R. Lawson, inas- 
much as it contains no institution of any heir, but that if 
valid at all it can only be valid as a codicil, requiring pay- 
ment of the certain legacies therein severally described, but 
subject to the rights of the heirs-at-law. 

And the Plaintiffs further say, that they and the Defendant 
William Lawson are, as the mother and the lawful brothers 
and sisters of the said R. Lawson, the heirs-at-law of his said 
estate, and the Plaintiffs say that to save expense they have 
consolidated the claims for securing their several rights as 
being such heirs-at-law, and they say that by the law of this 
Colony the first-named Plaintiff is entitled as the mother of the 
deceased to a third share of the clear value of the estates, after 
payment of the debts thereof, and they further say, that the 
other Plaintiffs as the brother and two sisters of the deceased, 
and as such three of his heirs-at-law, are ejititled to have 
from the executors of the deceased severally the Trebellian 
or fourth share of the amount which would have been their 
inheritance ah intestato, before any legacies can be paid from 
the funds of the said estate, and thev say further that the 
dispositions of the will by way of legacies, will greatly 
infringe upon the respective rights of the Plaintiffs to the 
legitimate and the Trebellian portions as aforesaid. 

Wherefore the said Plaintins pray that it may be declared 
by judgment of this Honourable Court that Isabella Lawson or 
Burnside,the first-named Plaintiff, is entitled to have payment 
out of the said estate, before the payment of any of the legacies 
in the said will, or supposed will, set forth, of one-third part 
or share of the clear value of the estate, above all debts, and 
the other three Plaintiffs are entitled before payment of any 
such legacies to their respective equal parts of the Trebellian 
fourth upon the half share of the estate, in regard of which 
they would be in the absence of any testamentary disposition 
the lawful heirs of their said deceased brother, with costs. 

Or the said Plaintiffs pray in regard both of their first 
claims, that the supposed will of the late R. Lawson may be 
declared void, and of their second claim, in case the said will 
may be upheld as a codicil, for the enforcement of their 
respective rights to the legitimate and Trebellian portions 

T 2 
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aforesaid, that this Hooourable Court will afford them such 
other relief in the premises as this Court shall see fit with 
costs. 

Defendomifs Plea. — General issue. 



GHAHLES BROWN, as tbustbb m thb msoLVEKT | 

B8TATB OF MORGAN READ j Plaintifp; 

AND 

DANIEL CJOLLINS Dbfendaot. 

Plaintiff's Svmmom. 

Thb Defendant is summoned to answer Charles Brown, ol 
Queen's Town, in his capacity as sole trustee of the insolvent 
estate of Morgan Bead, the rlaintiff in this suit, in an action 
to set aside a certain poof of debt as hereinafter mentioned ; 
and thereupon the said Plaintiff, in his said capacity, by 
Jonathan Ayliff his attorney, complains and says : 

For that whereas the estate of the said Morgan Bead was on 
or about the 19th day of May, 1862, placed under compulsory 
sequestration, and the Plaintiff was afterwards, and on or about 
the 28th day of June, 1862, by an order of the Honourable 
the Supreme Court, duly appointed the sole trustee thereof. 

And the Plaintiff further says, that some time before the 
sequestration of the said estate, to wit, on or about the 29th day 
of July, 1861, the said Morgan Bead, being in want of money, 
applied to and requested the said Defendant to raise him a 
loan on certain fixed property of him, the said Morgan Bead^ 
situate in Queen's Town aforesaid, and for the purpose of 
enabling the said Defendant to raise such loan the said 
Morgan Bead did on the said 29th day of July, 1861, execute 
and sign a certain power of attorney in favour of one David 
Tennant, in Cape Town (the agent of the said Daniel Collins) 
authorizing the said David Tennant to raise such loan and 
mortgage the said property, but not specifying the amount 
of the said loan, or the person or persons in whose favour the 
said mortgage was to be passed, and the said Morgan Bead 
then delivered the said power of attorney into the hands of 
the said Defendant for the purpose aforesaid. 

And the said Plaintiff further says, that in or about the 
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month of January, 1862, the said Morgan Bead absconded 
from his creditors, leaving the said power of attorney still in 
the hands of the said Defendant, and the said Plaintiff says 
that afterwards, and on or about the 28th day of February, 
1862, the Defendant filled up, or caused to be filled up, the 
blanks in the said power of attorney, making the amount of 
the loan to be raised to be the sum of £316, and making 
himself (the Defendant) the person in whose favour the said 
mortgage was to be passed, but without then advancing such 
sum or any otlier sum to the said Morgan Read, and there- 
upon on the said 28th day of February, 1862, a mortgage 
bond was under and by virtue of the said power of attorney, 
so filled up as last aforesaid, passed by the said David 
Tennant before the Registrar of Deeds in Cape Town, to and 
in favour of the said Defendant, and which mortgage bond 
the Defendant has since proved as a preferent claim on the 
insolvent estate of the said Morgan Read. And the Plaintiff 
submits to this Honourable Court, that inasmuch as the 
power of attorney hereinbefore mentioned was fraudulently 
diverted by the said Defendant from the purposes for which 
it was given, the said mortgage bond was improperly passed 
in favour of the said Defendant, and does not constitute a 
claim against the estate of the said Morgan Read. 

Wherefore the Plaintiff prays that the proof of the said 
mortgage bond by the Defendant may be expunged by order 
of this Honourable Court, and that the Defendant may be 
condemned in the costs of this suit. 

Or otherwise summon the said Defendant, that he appear 
at the time and place aforesaid, to answer the Plaintiff in his 
aforesaid capacity, and shew cause why a certain undue pre- 
ference should not be set aside as hereinafter mentioned. 

And thereupon the Plaintiff, by his said attorney, coijaplains 
and says: 

That whereas the estate of the said Morgan Read was com- 
pulsorily sequestrated, and the Plaintiff duly appointed sole 
trustee thereof, as in the first count of this summons set forth. 

And the Plaintiff further says, that on or about the 28th day 
of February, 1862, the said Morgan Read, by David Tennant 
his attorney, made and passed before the Registrar of Deeds 
in Cape Town a certain mortgage bond to and in favour of 
the Defendant for the sum of £316, which said mortgage bond 
has since been proved by the Defendant against the said 
estate. 

And the Plaintiff further says, that at the time of the 
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making and passing of the said bond the s^d Morgan Bead 
contemplated the sequestration of his estate as insolyent, 
and intended by passing such bond to prefer the Defendant, 
who was then one of his creditors before his other creditors, 
and the Plaintiff says that such undue preference was made 
through a collusive arrangement, mutual understanding, 
or common consent between the said Morgan Beid (or the 
said David Tennant, as his attorney) and the said Defendant, 
the one to give, and the other to get such undue preference. 
Wherefore and by reason of the sections No. 84 and No. 88, 
respectively of the Ord. No. 6, of 1843, the Plaintiff prays 
that the said mortgage bond may declared to be an undue 
preference, and the said proof thereof may be set aside as 
null and void, and that the Defendant may be declared to 
have forfeited his right to prove against the said insolvent 
estate any claim whatever m respect of the said mortgage 
bond, or in respect of any debt or claim for which the same 
may have been passed, and that the Plaintiff may have such 
further and other relief in the premises as to this Honourable 
Court may seem meet, with costs of suit 

Befendanfs Plea. — General issue. 



ANNA ELIZABETH GEMENEZ, assistbd by her 1 

HUSBAND, ANTONIO GEMENEZ ) "^^^^^^^ 5 

AND 

HERMANUS GYSBERTUS VAN COPPENHAGEN, 

SOLE EXECUTOR OP THE LATE CHRISTINA MAG- } DEFENDANT. 

DALENA DE ROUBAIX 

Plaintiff's Declaration. 

Defendant has been summoned in his capacity as the 
executor testamentary of a certain supposed will of Christina 
Magdalena de Koubaix, the deceased wife of the said De- 
fendant, to answer the Plaintiff in an action to have it 
declared that the said will is inofficious, and to have the 
institution of heir therein made set aside on the complaint 
of the said A. E. Gemenez assisted as aforesaid; and 
thereupon the said Plaintiff, by W. E. Moore her attorney, 
complains and says: 
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That the said C. M. de Bonbaix, who was in her lifetime 
married to the said Defendant, departed this life on the 27th 
day of March last, haying previously, to wit, on the 16th day 
of November, 1861, made a certain instrument purporting to be 
her last will and testament, which is in substance as follows : 

" On this the 16th of November, 1861, before me, Oloff 
Marthinus Bergh» Marth^ son, notary public, duly ad- 
mitted and sworn, residing at Stellenbosch, in this Colony, 
and in the pr^ence of the hereinafter-named witnesses, ap- 
peared Mr. Hermanns Gysbertus van Coppenhagen, and Mrs. 
Christina Magdalena de Boubaix, formerly widow of the late 
Mr. Charles Brees, married people, both llorn in this Colony, 
residing in this village, and known to me the notary and 
witnesses, being in health of body and of sound mind and 
understanding, as appeared at the passing of these presentd, 
declaring their intention to dispose of the property to be left 
by them, doing so out of their own free will, without per- 
suasion or advice of any one. Wherefore the testators de- 
clared beforehand, to cancel and make void all previous wills, 
codicils, or other testamentary acts heretofore made by them, 
either jointly or separately, none excepted. 

** Firstly, the testators declared to have no parents living to 
whom they are obliged to make any lawful bequests. And 
now disposing de novo the testators declared to nominate 
and institute each other reciprocally, that is, the first dying 
the survivor of them his or her sole and universal heir or 
heiress of all the goods to be left by the first dying, move- 
able and immoveable actions, credits and inheritances, 
nothing whatsoever excepted, to be entered upon and pos- 
sessed by the survivor as own free property, without any one's 
control, on condition of educating and maintaining the child 
or children to be procreated in this marriage, in a proper 
manner, until their majority, marriage, or other approved 
state, when to such shall be paid for paternal or maternal 
inheritance such amount as the survivor shall conscientiously 
find to be due, but if the survivor should be desirous to enter 
into a second or a third marriage, he or she shall be bound 
to have the whole estate inventoried and appraised by two 
good and irreproachable men, as superintending guardians, 
in order to ascertain the said inheritance, without, however, 
its having to be paid out before the time before stated. 

** The testators further declared to nominate and appoint the 
survivor of them to be executor or executrix of this their 
will, administrator or administratrix of the estate of the first 
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dying, as also tutor or tutrix of their minor heirs, with 
power of assumption and surrogation, desiring that no one 
shall interfere with their estate or minor heirs, expressly 
excluding the Master of the Supreme Court of this Govern- 
ment, and exempting the surnyor of the testators from filing 
an inventory of their estate, and annual account of the inherit- 
ances of the minors, with the said Master of the Supreme 
Court. 

" Lastly the testators reserved to themselves the power, after 
this date, to alter and improve this, their last will, either by 
a notarial act, or under-hand writing, consequently, with the 
exception of the institution of heirs to add too, or take from 
this, as they shall think fit, desiring that all such alterations 
so made shall be held as valid and effectual as if they had 
been inserted herein. 

" All which having been clearly and distinctly read over to 
the testators, they declared that they fully understood the 
same, and that it contains their last will and testament, 
desiring that it may be held valid and effectual as such, or 
as a codicil donatio de causa mortis, or as may be found to 
consist with law, with imploration of the uttermost benefit of 
the law. 

" Thus done and passed in the village of Stellenbosch at the 
Cape of Good Hope, on the day, month, and year afore-written, 
in the presence of Messrs. Wouter, Edouard Wium, Junr., and 
Johannes Petrus Botha, as witnesses, who, together with the 
testators and me, the notary, have subscribed to the original 
hereof upon a stamp of the required value. 

Quod Attestor, 
(Signed) O. M. Bergh, 

Notary Public." 

And the Plaintiff further says, that the Defendant has 
been duly confirmed by the Master of this Honourable Court 
as executor testamentary under the said supposed will, by 
letters of administration dated the 21st day of April, 1863. 

And the Plaintiff further says that she the Plaintiff is a 
daughter and the only child of the said deceased, having been 
bom of her body at Cape Town, on or about the 6th day of 
February, 1839, yet that the said deceased has not instituted 
her as one of the heirs of her estate, but on the contrary has 
wholly passed her over in her said alleged will. 

Wherefore she says that an action has accrued to her the 
Plaintiff, assisted as aforesaid, to claim that the said alleged will 
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whereby the said Defendant the hnsband of the deceased has 
been instituted the sole heir of the deceased is inofficious, and 
that she, the Plaintiff, is entitled to have it set aside. Where- 
fore she prays jud^^ent th^t the said alleged will may be 
declared to be inofficious and be ordered to be set aside, and 
that it may be declared that the said deceased has not insti- 
tuted any lawful heir to her said estate, but that the Plaintiff 
is entitled to inherit the estate of the deceased as the sole 
heir thereof ah intestato, with costs, or the Plaintiff prays 
such other relief in the premises as to this Honourable Court 
shall seem fitting, with costs. 

Defendant's Plea. 

And the said Defendant, by J. H. Hofmeyer his attorney, 
comes into Court to defend the action brought against him 
by the said Plaintiff, and save and except the marriage of 
the said Christina Magdalena de Boubaix to the said Defend- 
ant, the executrix of her said last will, on the day and in the 
manner in the said declaration mentioned, and the decease of 
the said C. M, de Eoubaix,andthe which the said Defendant 
severally admits, he denies all and singular every other 
allegation of fact and conclusion of law in the said declara- 
tion contained, and joins issue thereon. Wherefore he prays 
that the claim of the said Plaintiff may be dismissed with 
costs of suit. 

P. J. Denyssen. 



DANIEL MILLS Plaintiff ; 

AND 

EDWIN HENRY SALMOND, tbading at poet 

ELIZABETH UNDER THE STYLE OB FIBM OF E. H. 

SALMON & CO 



Defendant. 



Plaintiff's Declaration. 

Dependant has been summoned to answer Daniel Mills, of 
Cape Town, the Plaintiff in this suit, in an action of damages 
and for other purposes, and thereupon the said Plaintiff, by 
Eeid & Nephew his attorneys, complains and says : 

For that whereas the said Plaintiff is a miller, and deals 
largely in flour, which has for many years been sold by the 
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said Plaintiff in bags marked with the trade-mark following, 
to wit: 

•^D Mills, 

Steam Mill, 

Castle Bridge, 
Cape Town." 

And the Plaintiff further says, that the word NEW, in 
capital letters, is at certain seasons added to the said usual 
mark in respect of certain kinds of flour. 

And the Plaintiff further says, that lately, to wit, at 
various times between the 1st day of January, 1862, and 
this present date, and at Port Elizabeth, the Defendant 
has taken in use a trade-mark for the sale of flour so nearly 
resembling the trade-mark used as aforesaid in the sale of 
flour by the Plaintiff, as to have a direct tendency to 
mislead buyers of Defendant's flour, to wit, the mark 
following : 

"Mills, 

Steam Mill, 

Cape Town.*' 
New. 

And the Plaintiff further says, that he is the only miller 
of his name in Cape Town, or in this Colony, possessing steam 
mills, and that he has never authorized the use of any such 
trade-mark as is last alleged by any person whatsoever. 

And the Plaintiff further says, that not merely has the 
said trade-mark Iftst set forth a direct tendency to deceive 
persons buying flour into the belief that they are xiealing 
with the said Plaintiff, or buying flour ground at his mills, 
but that in fact divers persons have been so deceived, and in 
particular on a certain day last year, to wit, in or about the 
month of April, 1862, certain fifty bags of flour were sold 
by the Defendant to the firm of Fairbridge & Pearson, of 
Port EUzabeth, and by the latter firm supplied to the 
Honourable Mr. Henry Tucker, of Cradock, and forwarded 
from Port Elizabeth to Cradock, as if the flour of the Plain- 
tiff, which said fifty bags were not the flour of the Plaintiff, 
but bore the trade-mark last hereinbefore set forth and were 
by reason of the said trade-mark mistaken for bags of flour 
ground by the said Plaintiff. 

And the Plaintiff further says, that the said fifty bags of 
flour were of a quality greatly inferior to the quality for which 
his trade-mark hereinbefore first set forth is used by him, and 
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that the said fifty bags were sold at prices far lower than 
those for which his said trade-mark is so used. 

And the Plaintiff says that by reason of the premises he 
has sustained great damage, to wit, in the sum of £1000, and 
that an action has accrued to him to demand payment of the 
said sum by way of damages from the Defendant, and that 
the Defendant be for ever interdicted from using the trade- 
mark or alleged trade-mark hereinbefore secondly set forth. 

Wherefore he prays that the Defendant may be condemned 
by judgment of this Honourable Court to pay him the said 
sum of £1000, as damages, with costs of suit, and that the 
Defendant may be interdicted from the use of the said trade- 
mark, or alleged trade-mark, or he prays such other relief in 
the premises as to this Honourable Court shall seem fitting. 

Fred. S. Watermeyer. 

Defendant's Plea, — Denied intentional use. 



ISAAC JACOBUS VORSTER Plaintifp ; 

AND 

HUGH TINNENY Defendant. 

Plaintiff's Declaration and Claim, 

The said Defendant is brought into Court to answer the 
said Plaintiff in an action of debt, and thereupon the said 
Plaintiff, by Hofmejrer his attorney, complains and says : 

That the said Plaintiff was possessed of a certain promissory 
note or acknowledgment of debt made and executed by one 
John Benjamin for and on behalf of Ben Benjamin, for the 
sum of £351 12s. dated the 24th day of July, 1861. 

And the said Plaintiff further saith that in or about the 
month of September, 1861, he did deliver and give the same 
up to said Defendant for the purpose of receiving the pay- 
ment thereof from said John Benjamin for and on behalf of 
Ben Benjamin, on behalf of said Plaintiff, which payment 
the said Defendant did receive and obtain, but whicn to pay 
over or account for to said Plaintiff the said Defendant 
neglects and refuses to do, and which he the said Defendant 
is bound to do. Wherefore the said Plaintiff prays judgment 
thereof against the said Defendant, with costs. 

C. J. Bband, Sen. 
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JOHAN COENRAAD WALDPOT Pladptipp; 

AND 

FRANgOIS JEAN VAN HELSLAND DUMINY , Dbfbndaht. 

Plaintiff's Declaration and Claim. 

Defendant has been summoned to answer J. C. Waldpot, 
the Plaintiff in this suit, in an action of debt, and thereupon 
the said Plaintiff by J. H. Hofmeyer his attorney, complains 
and says : 

That heretofore, to wit, on the 6th day of September, 1862, 
one Hugo Hendrick Bierman made and passed a certain 
promissory note dated Malmesbury, the 6th day of September, 
1862, for the sum of £88 58., in favour of one Oornelis J. de 
Waal, payable in the Cape Commercial Bank two months 
after date thereof, which note having been duly indorsed by the 
said C. J. de Waal, the said Plaintiff became the legal holder. 

And the said Plaintiff further saith, that the said pro- 
missory note not being paid on the day of its maturity has 
been duly protested for tne non-payment thereof. 

And the said Plaintiff further saith, that afterwards, to wit, 
on or about the month of November, 1862, the said Dtjfend- 
ant wrote and addressed a letter to the Plaintiff's attorney 
stating that he was disposed to take over the said promissory 
note of the said H. H. Bierman and the said C. J. de Waal, 
and thereafter, to wit, in or about the month of November or 
beginning of December following, did undertake and agree 
to pay and satisfy the amount of the said promissory note 
above-mentioned. 

And the said Plaintiff further saith, that by reason of the 
non-payment of the said promissory note proceedings were 
subsequently, to wit, in or about the month of January, 1863, 
commenced against the said H. H. Bierman and the said 
C. J. de Waal, and Judgment obtained against them. 

And the said Plaintiff further saith, that thereupon a 
writ being issued from this Honourable Court, on the 3rd 
day of February, 1863, to recover from the goods and 
chattels of the said H. H. Bierman and C. J. de Waal the 
amount of the said promissory note, the said H. H. Bierman, 
to wit, on the 18th day of February, 1863, surrendered his 
estate as insolvent, and the high sheriff returned to this 
Honourable Court that he found no goods or chattels where- 
with to satisfy the emergency of the said writ. 
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And the said Plaintiff further saith, that although often 
requested so to do the said Defendant hath hitherto refused 
and still refuses to pay to the said Plaintiff the sum of 
£88 5a. as per said agreement 

Wherefore an action had accrued to the said Plaintiff to 
demand the payment of the said sum above mentioned from 
the said Defendant, together with the sum of £17 19a. 4(i., 
being the amount of costs incurred by the said Plaintiff in 
recovering and prosecuting his judgment against the said 
H. H. Bierman and the said C. J. de Waal, and the said Plaintiff 
prays that the said Defendant maybe adjudged to pay to the 
said Plaintiff the said sums of £88 5a., and £17 19a. 4d., with 
interest a tempore morse and costs of suit. 

P. J. Dbntssbn. 

Defendani^s Plea, — General issue. 



HENDRIK PIETER MOLLER Plaintiff ; 

AND 

HUGH WHiSON Defendant. 

Plaintiff's Declaration. 

Defendant has been arrested to answer Plaintiff in an action 
of debt ; and thereupon the Plaintiff, by Truter, complains 
and says : 

In that whereas heretofore, to wit, on the 5th day of August, 
1863, the said Plaintiff passed in favour of the said Defendant 
on his order his promissory note for £150, due on the 5th day 
'of November thereafter, as an accommodation and for the 
assistance of the said Defendant. 

And the Plaintiff further says, that it was then agreed that 
the Defendant should provide the necessary funds to enable 
the said Plaintiff to take up the said note on or before the 
said 5th day of November, 1863. 

And the Plaintiff further says, that the Defendant failed 
to provide such funds, and that on the said 5th day of Novem- 
ber, 1863, he, the Plaintiff, paid the said note. 

And the Plaintiff further says, that the said note is secured 
by a certain notarial bond of like date therewith, whereof a 
copy is to this declaration annexed, and which Plaintiff prays 
to be considered as inserted herein ; and he says that ne is 
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ready and willing to surrender the said notarial bond to the 
Defendant for cancellation in due form of law upon the 
Defendant's making payment of his present claim. 

And the Plaintiff further says, that by reason of an attempt 
of the Defendant to depart from the jurisdiction of this 
Honourable Court, without having paid the said sum of £150, 
although the said sum had become then already due and 
payable, the Plaintiff was obliged to take out a process of arrest 
against him in this Honourable Court whereby costs have 
been incurred to the amount of £6 7s. lid. 

Wherefore the Plaintiff prays judgment of this Honourable 
Court against the Defendant for the said sum of £150, with 
interest from the 5th day of November last, and of the said 
sum of £6 78. lid. together with the costs of this suit, or he 
prays such other relief as to this Honourable Court shall 
seem fitting, with costs of suit 

Fred. S. Watermeyer. 



Defendant. 



ANDRIES JOHANNES WOLHUTER .... Plaintiff; 

AND 

JACOB fredericus gerhardus pieterson,' 

IN HIS CAPACITY AS THE SOLE TRUSTEE IN THE 

INSOLVENT ESTATE OF GEORGE CHRISTOFFEL 
WOLHUTEB 

Plaintiff's Declaration. 

Defendant has been summoned to answer A. J. Wolhuter in 
an action to have the rights of the said Plaintiff declared, to 
be allowed to prove the debts hereinafter set forth as lawfully 
due to him by the said estate, and to be ranked as a preferent 
creditor for the said debt, and for other purposes ; and there- 
upon the Plaintiff, by Hofmeyer, Tredgold & Watermeyer, his 
attorneys, complains and says: 

That the said Plaintiff is the only issue of the marriage of 
the above-named insolvent with Maria Jacoba Richert, which 
took place at Cape Town on the 28th day of October, 1841, and 
according to the law of community in force in this Colony. 

And the Plaintiff further says, that his said mother died 
at Cape Town on the 5th day of June, 1849, leaving a will 
whereoy the said Plaintiff, who was at the time of her said 
death, a minor of the age of six years, and his fether were 
made joint heirs of her estate, in equal shares, a copy of 
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which will hereto annexed the Plaintiff prays may be con- 
sidered as herein inserted. 

And the Plaintiff further says, that his said father did not 
after the decease of his said mother separate from the former 
joint estate of himself and his wife the inheritance so be- 

aueathed to the Plaintiff but remained in the possession of 
hie entire property, formerly held in community. 

And the Plaintiff further says, that by the law of this 
Colony he thereby acquired a tacit lien over all the pro- 
perty of his said father for the amount of his said inheritance, 
together with the option of claiming his said inheritance, 
being one-fourth part of the entire property of the joint 
estate, either according to the condition of that estate at the 
time of his mother's death, or at such time thereafter as he 
should demand payment of his said inheritance. 

And the Plaintiff further says, that lately, to wit, on the 
13th day of June, 1863, his said father having become in- 
volved in his circumstances was compelled to surrender his 
estate as insolvent, and that thereafter, to wit, on the 13th 
day of July, 1863, the Defendant was duly confirmed as the 
trustee of the said estate. 

And the Plaintiff further says, that at a meeting of creditors 
on the said estate, held on the 12th day of August, 1863, he 
proposed to prove his claim for his said inheritance, but that 
objection was made to such proof by the said trustee and the 
creditors present, and that his said proof was not admitted. 

And the Plaintiff further says, that at the time of the 
death of his said mother the property of the joint estate of 
his parents administered in community by his said father 
amounted to a sum of £5000, above all just debts of the 
said joint estate. 

And the said Plaintiff further saith, that an action has 
accrued to him to have it declared by judgment of this 
Honourable Court that he is entitled to prove a claim for 
the sum of £1250 as due to him for maternal inheritance 
from the estate of his mother, and that the said claim ought 
to be ranked in the liquidation account of his father's estate 
as preferent to all proofs of debt arising from obligations 
incurred by his said father after the 5th day of June, 1849, 
being the date as aforesaid of the decease of his said mother ; 
and he prays such judgment accordingly with costs, or he 
prays such other relief as to this Honourable Court shall 



seem fitting, with costs. 



Fred. S. Watermbter. 
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Defendant's Pleas. 

General issue. 

And for a further plea to the said action (in case the 
plea aforesaid shall be adjudged insufficient but not other- 
wise) the said Defendant, in his said capacity, says, that here- 
tofore, and before the sequestration of the estate of the said 
George OhristoflTel Wolhuter in the declaration mentioned, the 
said Jrlaintiflf and one OhristoflTel Paul Wolhuter, both sons of 
the said G. C. Wolhuter, became indebted to. the said G. C. 
Wolhuter jointly and severally, and each of them in solidvmy 
in a large sum of money, to wit, a sum of £1277 19s. lid. 

And the said Defendant further says, that he has annexed 
to this plea an account shewing the particulars of the said 
last-mentioned debt, which account he prays may be con- 
sidered as inserted herein. 

And the said Defendant further says, that the said debt still 
remains due and unpaid, and that whilst it so remained due 
and unpaid, to wit, on the 22nd day of June, 1863, the said 
Christoffel Paul Wolhuter surrendered his estate as insolvent. 

And the said Defendant further says, that he is ready and 
willing to compensate or set oflf against whatever sum the 
said Plaintiff shall succeed in establishing a claim to, so 
much of the said debt of £1277 19s. lid. as shall be necessary 
to satisfy and liquidate the said PlaintiflTs claim; and 
the matter of this plea the said Defendant is ready to verify. 

Wherefore he prays judgment if the said Plaintiff should 
have or maintain his said action. 

W. Porter. 
Plaintiff's BepUcation, — General issue. 



GEORGE WILLIAM STEYTLER, in ms capacity 

AS THE SOLE TBU8TEB IN THE INSOLVENT .ESTATE OF 

DIRK WONTER ACKERMAN 



Plaintiff ; 



JAN DANIEL BLAAT, and JACOBUS IZAAK | ^ 

> Defendants. 
VAN AARDE ) ^^^«^- 

Plaintiff's Declaration. 
Defendants have been summoned to answer Plaintiff in an 
action to compel the fulfilment of a certain contract of 
purchase and sale. 
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And thereupon the said G. W. Steytler, by his attorneys 
Fairbridge & Ardeme, complains : 

For that heretofore, to wit, on the Ist day of September, 
1862, and at Malmesbury, in the district ot Malmesburjr, a 
certain contract of purchase and sale was duly entered mto 
between the said Plaintiff and the said Defendants, which 
contract was then and there duly committed to writing in 
the Dutch language, and which written contract is in 
English, in translation, as follows : 

" We the undersigned Dirk Wouter Ackerman as seller, 
and Jan Daniel Blaat as purchaser, and Jacobus Izaak van 
Aarde as surety on behalf of the purchaser and co-principal 
debtor under renunciation of the benefits ordinis et excus- 
sionisy of the amount hereinafter named, hereby declare 
to have entered into with each other and concluded, as 
we enter into and conclude, the following contract of purchase 
and sale. 

" I, the first named, declare that I have sold to the second 
above named, who acknowledges to have purchased, a certain 
lot of ground (erf) and buildings erected thereon, situated 
in the town of Malmesbury, being Erf No. 1 to the south of 
the parsonage, and that for the sum of £900, subject to the 
following conditions : 

" The purchase-money to be paid and liquidated in manner 
following : 

" The mortgage binding on this property of £300 to be 
taken over by the purchaser, and the remaining sum of 
£600, for which the said J. I. van Aarde has interposed him- 
self as co-principal debtor, to be paid to the seller in manner 
following : a sum of £300 to be secured by mortgage bond 
under second mortgage of this property in favour of the 
seller, and a like sum of £300 to be paid to the seller on the 
1st day of March, 1863, the aforesaid mortgage bond to be 
passed by the purchaser and his surety aforesaid. 

**Thi8 contract shall be considered as having been con- 
cluded on, and the purchase to take effect from this day, the 
interest commencing this day at 6 per cent, per annum, and 
delivery and possession will be given and must be received 
on the 1st day of October, next. 

" The transfer to take place when the ])urchase-money is 
settled. 

** All taxes due to be paid up by the seller, and the charges 
of transfer to be borne by the purchaser and surety. 

'' Thus done, concluded, and contracted on this the Ist day 

u 
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of the month of September, 1862, at Malmesbury, two copies 
of exactly the same tenor haying been signed by us : 

(Signed) D. W. Ackebman. 
J. D. Blaat. 
J. I. Van Aarde." 
" Witnesses, 
(Signed) C. Moorees, 

Michael Daly/' 

And the said Plaintiff further saith, that the said Defend- 
iEtnts have not, nor hath either of them, although often 
requested, paid to the said Plaintiff the said sum of £300, 
which it was by the contract agreed and stipulated should 
be paid to the said Plaintiff on the Ist day of March, 1863, 
nor has the said first Defendant taken transfer of the said 
erf or lot of ground in the said contract mentioned, and 
consecjuently has neither taken over the certain mortgage in 
the said contract first mentioned, nor passed the certain other 
mortgage bond in the said contract secondly mentioned, but 
on the contrary has hitherto allowed the said contract to 
remain unfulfilled, notwithstanding he has been in possession 
of the said erf or lot of ground from the said contract until 
now. 

Wherefore the said Plaintiff prays that the said Defend- 
ants may be condemned (the one paying the other to be 
discharged) to pay the said Plaintiff in his said capacity the 
sum of £300 aforesaid, with interest thereon from the said 
1st day of September, 1862, and that the said Defendants 
may be in like manner further condemned to pay to the 
said Plaintiff interest from the date last mentioned upon the 
sum or balance of £600 in the said contract mentioned ; or 
that tlie said first Defendant may be condemned to pay 
interest upon £300, one moiety of the said £600, and both 
the Defendants be condemned to pay the interest on the 
other moiety and costs of suit, the said Plaintiff being ready 
and willing, and hereby offering, upon being paid the moneys 
herein demanded to give transfer of the said erf, and in all 
other respects to conform to the said contract. 

W. Porter. 

BefendcmU^ Plea. — General issue. 

W. Porter. 
J. D. Barry. 
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Plaintiff 
PETKUS JACOBUS VAN SCHALKWYK . . A and 

Appellant ; 



FKEDERICK HURLINGH HOPLEY, NICOLAAS 
TJAART COETZEE, JOHANNES BERNARDUS 
HAASBROEK, and WILLIAM FREDERICK 
HENNING 



DEFENDAlirrS 
AND 

Respondents. 



Plaintiff ^$ Summons. 

Defendants are summoned to answer Plaintiff in an action 
to have the original and proper boundary lines between the 
several farms of the Defendants and of the Plaintiff re- 
spectively ascertained and adjudged, and marked if necessary 
by proper and permanent beacons and land-marks; and 
thereupon the Plaintiff complains and says : 

That whereas the Plaintiff is the owner of one divided half 
of the farm Sleutel, otherwise Jackalsfontein, situated in the 
division of Albert, and the Defendant Hansbroek is the 
owner of the other divided half of the same farm. 

And the Plaintiff further says, that the Defendant F. H. 
Hopley is the owner of a certain farm called Biesjesfontein, 
which last-mentioned farm adjoins the half of the farm 
Sleutel, or Jackalsfontein, of which the Plaintiff is the owner 
on the east side thereof. 

And the Plaintiff further says, that the Defendant N. T. 
Coetzee is the owner of a certain farm called Kraaifontein, 
which adjoins the Defendant Hopley's said farm on the 
north, and adjoins the half of the said farm Sleutel or Jackals- 
fontein, of which the Defendant J. B. Hansbroek is the 
owner, on part of the east side thereof. 

And the Plaintiff further says, that the Defendant W. F. 
Henning is the owner of a certain farm called Modderbult, 
which adjoins the Defendant Coetzee's said farm on the 
north or north-west thereof, and also adjoins the half of the 
said farm Sleutel or Jackalsfontein, of which the Defend- 
ant J. B. Hansbroek is the owner, on the remaining part of 
the east side thereof. And the Plaintiff says he has an- 
nexed hereto a diagram or plan (which he prays may be 
considered as herein inserted), shewing the boundaries of 
the said farm Sleutel or Jackalsfontein, and the respective 
boundaries of the said farms Biesjesfontein, Kraaifontein, 
and Modderbult, so far as such last-mentioned farms abut 

u 2 
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on to or adjoin the said farm Sleutel or Jackalsfontein. 
And the Plaintiff says that the true and proper boundaries 
of the said farm Sleutel or Jackalsfontein, are shewn by 
the lines drawn on the said annexed plan between the 
letters A, B, C, D, E, and F and G, comprising in the 
whole 8889 morgen of land, or thereabouts ; but the Plain- 
tiff says that the said Defendants wrongfully and falsely 
claim and insist that the boundaries of the said farm Sleutel 
or Jackalsfontein are shewn by the lines drawn between 
the letters I, K, X, L, E, M, N, and 0, comprising in the 
whole 7785 morgen of land only, or thereabouts. 

And the Plaintiff further says, that especially the Defend- 
ant F. H. Hopley wrongfully and falsely claims and in- 
sists that the land comprised within the letters D, E, E, S, 
N, on the said plan, and containing in the whole 374J 
morgen, or thereabouts, is the property of him the said De- 
fendant, and is comprised within the boundaries of his said 
place Biesjesfonteiu, and not within the boundaries of the 
said place Sleutel or Jackalsfontein, 

And the Plaintiff says, that the said Defendant F. H. 
Hopley wrongfully and unlawfully refuses to allow the 
Plaintiff peaceably and quietly to use and occupy such last- 
mentioned piece of ground, but on the contrary insists that 
he, the said Defendant F. H. Hopley, is alone entitled to 
use and occupy the same. 

And the rlaintiff further says, that the true line of 
division separating the half of the farm Sleutel or Jackals- 
fontein belonging to him the Plaintiff, from the other 
half thereof belonging to the Defendant, J. B. Hansbroek, 
is the line drawn on the said annexed plan from the letter 
H to the letter Q, but the Defendant J. B. Hansbroek 
wrongfully and unlawfully insists that such line of division 
is the line drawn on the said plan from the letter to the 
letter P. 

Wherefore, and by reason of the premises, the Plaintiff 
prays that it may by the judgment of this Honourable 
Court be adjudged and declared that the true and proper 
boundaries of the said farm Sleutel or Jackalsfontein are 
the boundaries shewn on the said annexed plan by the lines 
drawn between the letters A, B, C, D, E, F, and G, and 
that the said boundaries may be marked by proper and 
permanent beacons and land-marks, and that it may be de- 
clared that the Plaintiff is alone entitled to the said land 
comprised within the letters D, E, E, S, U, on the said plan 
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annexed. And that the true and proper line of division 
between the Plaintiff's half of the iarm Sleutel or Jackals- 
fontein, and the Defendant J. B. Hansbroek's half thereof, is 
the line drawn on the said plan from the letter H to the 
letter Q, and that each line may be marked by proper and 
permanent beacons or land-marks. 

And the Plaintiff prays that he may haye such further 
and other relief in the premises as to this Honourable Court 
may seem meet, and that the Defendants respectively may 
be condemned to pay the costs of this suit. 

Defendants^ Plea, — General issue. 



BRINK'S TRUSTEES Platntdpfs. 

AND 

VAN REENEN. and others •,..,,. Defendants. 

Declaration {end of). 

Whebeupon the Plaintiffs in their aforesaid capacity pray 
that the proof made by the said Defendant against the said 
insolvent estate may by the judgment of this Honourable 
Court be amended, and that the said Defendant may be 
declared to be entitled to prove against the said estate for 
only one-fourth of the joint estate of the said A. Brink and 
his said late wife S. M. v. d. Byl, and that such proof as shall 
be admitted shall be ranked against the said estate as con- 
current only, and not preferent. 

And that it may be declared that no tacit hypothec against 
the said estate exists in favour of the Defendant, either in 
her individual capacity, or in her capacity as the mother and 
maternal guardian of her said minor child, and that no such 
hypothec exists in favour of any of the Defendants. 

And that the Plaintiffs in their said capacity may have 
all such further and other relief in respect of the matters 
hereinbefore set forth as to this Honourable Court shall seem 
meet, with costs of suit. 

W. POBTER. 

A. W. Cole. 
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DefefodcmU Eooe^stion and Plea. 

And the said Defendants, by Buissinne, come into Court 
to defend this action, and before pleading to the merits 
thereof, except res judicatay because the said Defendants say 
that heretofore, to wit, on the 8th d^ of February, in the 
year of our Lord, 1865, the said . rlaintiffs did, as the 
trustees of the said insolvent estate of A. Brink, D. son, in the 
declaration mentioned, duly cause to be framed and filed 
their administration and liquidation accounts, and the plan 
of distribution of the said estate, from which said accounts 
and plan respectively it appears that the sum claimed in 
the proof of debt by the said first-named Defendant, made 
for the sum of £5958 6s. 9d., was specified and acknowledged 
to be due and owing by the said estate as a preferent claim 
thereon. 

And the said Defendants further say, that thereafter the 
said account was finally allowed and Qonfirmed by this 
Honourable Court on the 28th day of February, 1865, with- 
out opposition or dispute by or on the part of the creditors 
in the said estate, or any of them, notwithstanding that the 
said creditors had giyen to them the due and usual notice of 
the intended application for the confirmation of the said 
account. 

Wherefore the said Defendants submit to this Honourable 
Court that it is not competent for the said Plaintiffs now to 
disturb the said judgment so confirming the said account, 
because the said Defendants say that such allowance and 
confirmation as aforesaid, are declared by the 112th section 
of the Ordinance No. 6 of 1843, commonly known as the 
Insolvent Ordinance, to have the effect of a final sentence of 
this Honourable Court. 

General issue. 

Plaintiffs' Beplieaiion. — General issue. 
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REINIER CHRISTUAN VAN ROOGEN, mabbiedX 
TO SUSANNA PHILLIPPINA BOTHA, AN- 
THONY JOHANNES BOTHA, LOUIS JACOBUS \ Plaintiffs; 
BOTHA, AND WILLEM PETRUS ENGEL- 
BRECHT, MARBiED TO ALETTA MARIA BOTHA ^ 

AND 

SUSANNA ELIZABETH MARINA BOTHA (bobnN 

PICK), WIDOW AND EXECUTBIX TESTAMENTARY OF I 
THE ESTATE OF THE LATE JOHANNES HENDRIK / 

BOTHA j 



Defendant. 



Plaintiffs* Declaration. 

Defendant has been summoned to answer the Plaintiffs in 
an action to compel the rendering: of the accounts hereinafter 
demanded; and thereupon the Plaintiffs, by E. Hull, com- 
plain and say : 

For that whereas the Defendant and her late husband, 
J. H. Botha (to whom she was married in community 
of property on or about the 10th day of August, 1849), 
made their mutual joint will and testament in writing, 
whereby, amongst other things, they appointed the survivor 
to be the executor or executrix of the said will, and whereby 
they also appointed that the survivor should remain in 
possession of the joint estate until all the children of their 
said marriage should respectively have attained the age of 
21 years or be married, which children they, the testators, 
mutually appointed to be their heirs. 

And the Plaintiffs further say, that the said J. H. Botha 
died on or about the 7th day of November, 1863, without 
having altered or revoked the said mutual joint will ; and 
thereafter the said Defendant was, on or about the 8th day of 
January, 1864, confirmed by an order of this Honourable 
Court as executrix testamentary of the said joint estate. 

And the Plaintiffs further say, that under and by virtue of 
the said joint will the Defendant has hitherto kept, and still 
keeps, possession of the said joint estate. 

And the Plaintiffs further say, that there are several 
surviving children of the marriage of the Defendant with her 
said late husband, and consequently heirs under the said 
joint will, and that Susanna Phillippina Botha (married to 
the Plaintiff, E. C. Van Rooger), the said Alletta Maria 
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Botha (married to the Plaintiff, William Petnis Engelbrecht), 
the said Plaintiff Anthony Jacobus Botha, and the said 
Plaintiff Louis Jacobus Botha, are of the number of such 
surviving children, and that the said two last-named 
Plaintiffs had some considerable time before the commence- 
ment of this suit respectively attained the age of 21 years. 

And the Plaintiffs say, they submit to this Honourable 
Court that under and by virtue of the said joint will they 
are now entitled to have and demand from the Defendant a 
trae and correct account of her administration of the said 
joint estate, and that the Defendant is bound in terms of the 
33rd section of Ordinance No. 104 to render and lodge such 
account with the Master of this Honourable Court. But the 
Plaintiffs say that, although often requested so to do, the 
Defendant has hitherto wholly neglected and refused to 
render or lodge any such account. 

Wherefore the rlaintiffs pray that the Defendant may by 
the judgment of this Honourable Court be C9ndemned forth- 
with to render and lodge with the Master of this Honourable 
Court a full, true, and correct account of her administration 
of the joint estate of henself and her said late husband J. fl. 
Botha; and that by reason of her neglect so to do hitherto, 
she may be declared not to be entitled to any fees to which 
she might otherwise be entitled in respect of such adminis- 
tration. And that the Plaintiffs may have such further and 
other relief as to this Honourable Court shall seem meet, 
with costs of suit. . A. W. Cole. 



CHBISTIAN LUDOLPH NEETHLING .... Plaiotifp ; 

AND 

CHAELES DAVIDSON BELL, in his capacity as^ 
THE Surveyor-General op the Colony op the ! 
Cape op Good Hope, and in such capacity repre- 
SENTiKa the Colonial Government, THE COM- ) Defendants. 
MISSIONERS OF THE STELLENBOSCH MU- 
NICIPALITY,^ AND JACOB VERSFELD and 
ROBERT CR02IER • • • , 

Plaintiff's Amended Declaration, 

Defendants have been summoned to answer Plaintiff in an 
action to have certain boundaries defined and ceilain transfers 
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rectified as hereinafter mentioned ; and thereupon the Plain- 
tiff by Hofmeyer & Co. complains and says : 

That whereas in or about the month of April, 1846, the 
said Colonial Government caused to be put up to ^public 
auction and sold certain landed property situated and being 
in the town of Stellenbosch and called and known as the 
Drostdz lands of the said town. 

And the Plaintiff says, that the said landed property so put 
up to auction was at the time aforesaid purchased in certain 
shares by Daniel Johannes Van Byneveld and others, amongst 
whom the Plaintiff was one. 

And that afterwards, to wit, on or about the 15th day of 
August, 1846, transfer of the said lands was duly made to the 
said purchasers by the said Colonial Grovemment, and that by 
the diagram attached to the title deeds of the said lands the 
same were described as extending north to the street, west to 
the ground and buildings of the prison and other private 
property, south and south-east towards the Eerste Eiver, 
and east to public roads. 

And the Plaintiff further says, that the said lands so sold 
were afterwards divided into two lots, one lot of which was 
by the purchasers aforesaid sold and transferred to the 
Theological Seminary at Stellenbosch, and the second or 
remaining lot thereof was, on or about the 29th day of 
September, 1853, sold and transferred by the purchasers 
aforesaid to the Plaintiff. « 

And the Plaintiff says, that the last-mentioned lot is 
bounded on the west and north-west thereof by certain 
lands belonging to the Defendants, J. Versfeld and E. 
Crozier. 

And the Plaintiff further says, that in or about the month 
of December, 1862, the said last-mentioned Defendants 
applied to the Commissioners of the Municipality of Stellen- 
bosch for the sale to them of certain portions of the lot so 
purchased by the Plaintiff as last aforesaid, and adjoining 
the lands of the said last-mentioned Defendants, falsely 
alleging that such portions, instead of being the property of 
Plaintiff, were waste lands belonging to the said Municipality. 
And the Plaintiff further says, that although he repre- 
sented to the said Defendants, J. Versfeld and E. Crozier, 
and to the said Municipal Commissioners, that a part of the 
said land so applied for was part of the Plaintiffs land pur- 
chased as aforesaid, yet the said Commissioners, by and with 
the consent and authority of the said Colonial Government 
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agreed to sell the same^ and did sell the same to the said 
Defendants, J. Versfeld and B. Crozier. 

And the Plaintiff says, that afterwards, to wit, on or about 
the 2nd day of February, 1863, transfer of such last-men- 
tioned piece of land, including therein portions of the 
PlaintiflTs land, were by the said Colonial Government made 
and issued to the said Defendants, the said Commissioners of 
the Municipality of Stellenbosch, and by the said Commis- 
sioners such portions of land were re-transferred to the said 
Defendants J. Versfeld and R Crozier, who under and by 
virtue of the same have taken possession of the said lands to 
the exclusion of the Plaintiff. 

And the Plaintiff further saith, that he has annexed hereto 
a certain diagram or plan, which he prays may be considered 
as inserted herein, shewing the relative position of the re- 
spective properties of the Plaintiff and of the Defendants 
J. Versfeld and K, Crozier. 

And the Plaintiff says, that the two pieces of land here- 
inbefore referred to as having been wrongfully transferred to 
the said Defendants Versfeld and Crozier are comprised 
within the spaces enclosed by red lines and marked re- 
spectively A and B. 

And the Plaintiff says : that a portion of eaxsh of the said 
pieces A and B is the property of the Plaintiff, and the true 
and proper boundary between the property of the Plaintiff 
and the respective properties of the Defendants Versfeld and 
Crozier, is defined on the said diagram or plan by the red 
line running from F to H, and intersecting the said two pieces 
land A and B. 

Therefore the Plaintiff prays that it may be declared by 
the judgment of this Honourable Court that the true and 
proper boundary line between the property of the Plaintiff 
and the respective properties of the Defendants Crozier and 
Versfeld, is the boundary line represented on the annexed 
plan or diagram by the said line drawn from F to H, and 
that it may be declared that the transfer of the 2nd day of 
February, 1863, from the Colonial Government to the 
Defendants the Municipality of Stellenbosch, and the re- 
transfer by the said Municipality to the Defendants Versfeld 
and Crozier, were and are erroneous as iar as the same trans- 
ferred or professed to transfer such poiiions of the pieces of 
land A B as lie on the Plaintiff's side of the aforesaid line, 
drawn from F to H on the annexed plan, and that the said 
transfer may be ordered to be amended and rectified accord- 
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ingly. And that the Plaintiff may have such further and 
other relief in the premises as to this Honourable Court shall 
seem meet, with costs of suit. 

A, W. Cole. 

Defendants^ Plea in Convention and Claim in Beconvention. 

General issue. 

And for a further plea to the said actioh (in case the plea 
aforesaid should be adjudged insuflScient, but not otherwise) 
the said Defendant^ say that before and at the time of the 

Purchase by the said Defendant on the 29th day of September, 
853, of the certain lot of ground of which he seeks in this 
action to have the boundaries defined, the vendors of the 
said lot did clearly and distinctly mark out at and upon the 
said lot the extent and limits of the said lot, and did give to 
the said Plaintiff and all others present at the said sale full 
notice of the extent and limits of the said lot, as proposed to 
be then and there sold. 

And the said Defendants farther say, that when the said 
Plaintiff became the purchaser of the said lot at the said sale 
he well knew the said extent and limits. 

And the said Defendants further say, that no part or 
portion of the land transferred to the Defendants Jacob 
Versfeld and Kobert Crosier or to either of them, on the 
2nd day of February, 1863, was or is included in the lot of 
ground as sold to and purchased by the said Plaintiff as 
aforesaid. 

And the said Defendants further say, that when transfer 
of the said lot was given to the said Plaintiff on the 29th 
day of September, 1853, the true intent and meaning of the 
parties to the said transfer were to convey to and vest in 
the said Plaintiff the lot aforesaid, according to its extent 
and limits as it was sold to and purchased by the said Plaintiff, 
and that if by reason of the form of the deed of transfer, or of 
the diagram referred to in the said deed, the part or portion 
of land claimed by the said Plaintiff as his property, and 
contained in the respective transfers in the said declaration 
mentioned made to the said Jacob Versfeld and Eobert 
Crozier be or purports to be included in the aforesaid transfer 
deed and diagram of the said Plaintiff, the said Defendants 
say that the said transfer deed and diagram of the said 
Plaintiff are, in so far as they include or may be thought to 
include the said land so claimed by the said Plaintiff from 
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the said Defendants, and more especially from the said 
J. Versfeld and R. Crozier, are wholly erroneous; and this 
the said Defendants are ready to verify. Wherefore they 

Eray judgment if the said Plaintiff should have or maintain 
is said action. 

And for a claim in reconvention, in case this Honourable 
Court shall be of opinion that the title deed and diagram of 
the said Plaintiff in the declaration and in the last plea 
mentioned do include or purport to include the strip or piece 
of land claimed by the saia Plaintiff in this action, and 
therefore that the said strip or piece of land is included in 
the transfers and diagrams of the said J. Versfeld and 
B. Crozier, and also in the transfer and diagram of the said 
Plaintiff, then the said Defendants say that the said strip or 
piece of land was and is included in the transfer and diagram 
of the said Plaintiff by and through error and mistake, and 
that the said strip or piece formed no part of the lot of 
ground sold to and purchased by the said Plaintiff. And the 
said Defendants pray that the said transfer and. diagram of 
the said Plaintiff may be corrected so as not to indude or 
purport to include the said strip or piece of ground or any 
part thereof, or otherwise that it may please this Honourable 
Court, by some writing; to be made upon or attached to the 
transfer deed of the said Plaintiff, to nave it recorded in the 
Deeds Registry that the transfer and diagram of the said 
Plaintiff do not include any land included in the transfer 
deed and diagram of the said J. Versfeld or in the transfer 
deed and dic^am of the said E. Crozier, and that the said 
Defendants may have such further and other relief as to this 
Honourable Court shall seem meet, with costs of suit. 

W. Porter. 

Plaintiff's Beplication to Amended Pleas. — General issue. 
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NATHANIEL ADLER and WILLLAM LEOPOLD \ 

WALTER, CO-PARTNERS TRADING UNDER THE STYLE I PLAINTIFFS ; 

OR FIRM OF NATHANIEL ADLER & Co. . . ) 

AND 

ERNST DE MARILLAC, CARL DE MARILLAC, \ 
FRANS DE MARILLAC, and HENRY DE MA- I 

RILLAC,- CO-PARTNERS TRADING TOGETHEtt UNDER ) DEFENDANTS. 

THE STYLE OR FIRM OF ERNST DE MARILLAC I 
& BROTHERS / 

Plaintiffs* Declaration. 

Dependants have been summoned to answer Plaintiffs 'n an 
a<^tion of debt ; and thereupon the said Plaintiffs, by Reids, 
complain : — 

For that the said Defendants are justly and lawfully in- 
debted to the said Plaintiffs in the sura of £297 10s. lOd!., 
as and for the balance due by the said Defendants to the said 
Plaintiffs over and above all just and fair allowances, upon an 
account current made up to the 1st day of August 1864, for 
goods sold and deliverecf by the said Plaintiffs to the said De- 
fendants, and moneys paid by the said Plaintiffs for the use 
of the said Defendants at their request, and interest due by 
the said Defendants to thesaidPlaintiffs, as by acopy of the said 
account annexed to the declaration, and which the said Plain- 
tiffs pray may be considered as inserted herein, will appear. 

And the said Plaintiffs further say, that since the said 
account shewing the said balance was drawn out, and since 
the summons in this case was issued, claiming payment of 
the said balance, to wit, £297 10s, lOd. the said PlaintiflGs 
have discovered that there is in the said account an error 
against the said Plaintiffs of £9 16s. Id,, arising from a sum 
of £9 12s. lid., the value of certain walnuts already credited 
to the said Defendants by the said Plaintiffs on the 5th 
day of January, 1864, being, by mistake, credited again on 
the 20th day of May, 1864, which said last-mentioned sum, 
with interest thereon from the 20th day of May, 18(34, 
till the 1st day of August, 1864, amounts to the sum afore- 
said of £9 16s. Id. And the said Plaintiffs submit to this 
Honourable Court that if the said Defendants shall in 
this action succeed in establishing their right to any credits 
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not given by the said Plaintiffs in the account hereunto 
annexed, then the said Plaintiffs will be entitled to compen- 
sate or set off against such credits the said sum of £9 Ids. Id. 
so long as the said Plaintiffs do not in this action claim or 
get judgment for any greater sum in all than the said sum 
of £297 lOs. lOd., with interest. 

And the said Plaintiffspray that the said Defendants may, 
by the judgment of this Honourable Court, be condemned to 
pay the said sum of £297 lOs. lOi., with interest thereon 
from the 1st day of August, 1864, and costs of suit. 

W. POBTER. 

Defendants' Pleas. 

And the Defendants by Powrie say : that except as to the 
sum of £168 19s. 6d., parcel of the said sums of £297 10s. lOd. 
and £9 168. Id., in the Plaintiffs' declaration claimed, -they 
deny all the allegations of fact, &c. 

And as to the said sum of £168 19s. 67d!., parcel as afore- 
said, the Defendants say : that the Plaintiffs ought not to 
have and maintain their action against them in respect 
thereof, because they say that after the commencement of 
this suit, but before the filing of the said declaration, to wit, 
on or about the 26th day of August, 1864, they, the 
Defendants, tendered and offered to pay to the Plaintiffs the 
said sura of £168 19s. 6d., together with all costs by them 
incurred in respect thereof up to that date ; but the PlaintiflS 
then wholly refused, and still refuse, to accept the same. 

Wherefore the Defendants pray judgment of this Honour- 
able Court whether the Plaintiffs ought to have and maintain 
their action against them, and that the Plaintiffs may be 
condemned to pay the costs of this suit. 

A. W. Cole. 

Plaintiffs^ Beplioation. 

General. 

And as to the plea of the said Defendants by them 
secondly pleaded the Plaintiffs say : they admit the making 
of the tender as therein alleged, and they say that they were 
and are ready to receive the same as part and parcel of the 
debt due to them by the said Defendants, but that they 
refused to accept the same in full payment or satisfaction of 
the said debt, as, being what it was, tendered and offered by 
the said Defendants. 
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And the said Plaintiffs say that the said tender was and 
is insuflScient, and they join issue with the said Defendants 
upon the sufficiency of the said tender. 

W. POETBB. 



THOMAS ANSDELL, RICHAED PAXTON DOBIE,^ 
THOMAS HALL, MICHIEL SERVAAS VAN 
DER BYL, CHARLES JOHN MANUEL, EWAN 
CHRISTIAN, JOHN STEIN, FREDERICK 
FOULGER RUTHERFOORD, and JOHN ROSS, 

IN THEIR OAPACITT A8 THE DIRECTORS AND TRUSTEES 
OP THE JOINT STOCK COMPANY STYLED THE CAPE 

OP GOOD HOPE MARINE ASSURANCE COM- 
PANY 



\ Plaintiffs ; 



AND 



WILLIAM BERG 



Plaintiffs* DedarcUion. 



Defendant. 



Defendant has been summoned to answer Plaintiffs in an 
action of debt ; and thereupon the said Plaintiffs, by BL & 
J. E. Reid, complain : — 

For that whereas heretofore, to wit, upon the 8th day of 
March, 1865-, and at Cape Town, a certain charterparty was 
duly executed by and between the said Defendant, as the 
agent for a- certain ship or vessel called the Galixtea, and 
Francis Collison, John Shepherd, Henry Gierke Collison, 
and Charles Stoughton Collison, trading under the style of 
Collison, Sons, <& Co., by which charterparty it was stipu- 
lated that the said ship, then at Port EUzabeth, should from 
thence proceed to the Knysua and there take on board a 
cargo of wood or other merchandise, as the said charterers 
might require to ship, and being so loaded should proceed to 
Table Bay, the said cargo to be discharged at the said last- 
mentioned port, according to the custom of the said port, for 
certain freight and primage specified in the said charter- 
party, as by the said charterparty, a copy of which the 
Plaintiffs have, for greater certainty as to the contents 
thereof, annexed to the declaration, and which they pray 
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may be considered as inserted herein, reference being there* 
unto had, will appear. 

And the said rlaintiffs further say, that the said Collison, 
Sons, & Co., effected an insurance upon tho^said cargo of the 
said ship with the C. of G. H. Marine Assurance Company in 
customary form, for the sum of £560. 

And the said Plaintiffs further say, that the said ship 
having reached the Knysna, and having there loaded a cargo 
in terms of the said charterparty, and having afterwards 
arrived in Table Bay with the said cargo on board, was on the 
17th day of May, 1865, and before any part of the said cargo 
had been delivered, driven by the force of the winds and the 
waves upon the beach of Table Bay, and ultimately became 
a wreck. 

And the said Plaintiffs further say, that the said Defendant 
did, on the 20th of the said month, give notice in writing to 
the said Collison, Sons, & Co. that the said ship was 
stranded and was then lying on the beach of Table Bay and 
did call upon them to receive and remove their cargo of 
timber from the said ship, which would be delivered to them 
on payment of the freight, and did further state that unless 
the said requisition were forthwith complied with, he would 
cause the said timber to be sold for account of whom it might 
concern. 

And the said Plaintiffs further say, that the said Collison, 
Sons, & Co. were ready and willing to receive the said cargo 
according to the custom of this port of Table Bay, that is 
to say, at a proper berth or place in the said bay, and there- 
upon to pay the freight as specified in the said charterparty, 
and of which the said Defendant, as agent of the said ship, 
had notice ; but the Plaintiffs say, that the said Collison, 
Sons, & Co. declined, as they lawfully might, to receive, or 
attempt to receive, the said cargo from the said ship, as she 
lay amidst the surf, whereby they and their boatmen would 
have incurred much risk and cost, and preferred to abandon 
the said cargo to the said C. of G. H. Marine Assurance 
Company, as the assurers thereof as aforesaid. 

And the said Plaintiffs further say, that the said Collison, 
Son, & Co. did accordingly, on the 22nd day of May, 1865, 
execute in due and customary form an act of abandonment 
to and in favour of the said company of all their right to 
and interest in the cargo of the said ship Oalatea, then 
stranded on the beach in Table Bay. 

And the said Plaintiffs further say, that the said Defendant 
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did) on the said 22nd day of May, 1865, cause the saidca^o^ 
80 insured and so abandoned, to be sold by public sale, and tnat 
he has in his hands the net proceeds of said sale^ amounting 
to the sum of £515 15s. 3d. 

And the said Plaintiffs further say, that although the said 
Defendant has had due notice of the abandonment to and in 
favour of the said company, and has been requested to pay 
to the said company, as the cessionary of the said Collison, 
Sons, & Co., the said sum of £515 lbs. 3d,y he hath not paid 
the same nor any part thereof. 

And the said Plaintiffs further say, that by the trust deed 
or deed of settlement of the said company, the said Plaintiffs 
in their capacities aforesaid, are qualified and authorized, and 
are the proper parties to sue and defend for and on behalf of 
the said company, and they pray that the said Defendant 
may, by the judgment of this Honourable Court, be con- 
demned to pay to them in their said capacities for and on 
behalf of the said company the said sum of £515 15s. 3i., 
with interest a tempore mone, 6ind costs of suit 

W. PORTEB. 

Defendant's Pleas and Claim in Beeonvention. 

And the Defendant, by Fairbridge & Arderne, says : 
That admitting, as he doth admit, the allegations of fact in 
.the declaration contained, so far as the same relate to the 
execution of the charterparty and the terms thereof, the 
effecting of the said insurance upon the cargo, the arrival of 
the said ship Oalatea in Table Bay, and the stranding of the 
said ship on the 17th day of May, 1865, before any part of the 
said cargo had been delivered, and the notice thereof to the 
said CoUison, Sons, & Co. on the 20th of the said month of 
May, as the same are all respectively set forth in the said 
declaration ; yet the Defendant says he denies all the other 
allegations of fact, and all the conclusions of law in the 
declaration contained, and joins issue thereon with the 
Plaintiffs, and prays that their claim may be dismissed with 
costs of suit. 

And for a further plea in this behalf (should the above be 
deemed insufficient for the defence of this action, but not 
otherwise) the Defendant says : that the terms of the said 
charterparty were fully carried out and complied with, so 
far as concerned the landing of the said cargo of timber, and 
the safe conveyance of the same to the port of Table Bay, 

X 
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but the Defendant admits that the said ship was prevented 
by the act of God and perils of the sea from discharging the 
said cargo at the port of delivery according to the custom of 
that port. But the Defendant submits that inasmuch as the 
said ship had completed the voyage for which she was 
chartered, in safety and without detriment to her cargo, and 
inasmuch as the aforesaid act of Gtxl and perils of the sea by 
which she became stranded, happened after the completion 
of the said voyage and after she had been properly moored 
at the anchorage of her said port of destination, and inasmuch 
as the discharging of the said cargo according to the custom 
of the port was an act to be performed by the said charterers 
jointly with the Defendant as the agent of the said ship, and 
such last-mentioned act was frustrate by no fault or negligence 
of the Defendant or of any person connected with the said 
ship, but solely by the tempestuous weather then prevailing 
in the said port of destination, the Defendant submits to this 
Honourable Court that the freight in the said charterparty 
stipulated had been and was duly earned by the said OaUUea. 

And the Defendant further says, that although the said 
Galatea, was stranded as aforesaid, yet she was driven high up 
on the beach at a spot where there was no danger what- 
ever in landing the whole of the said cargo, wmch, from 
its nature, suffered no damage whatever from the sea- water, 
and which was in fact subsequently so landed in safety. And 
the Defendant says, that he did therefore call on thesaid'Messrs. 
CoUison, Sons, & Co., to receive the said cargo on the beach, 
as he submits they ought to have done, but the said Messrs. 
CoUison, Sons, & Co. refused so to receive the same, whereupon 
he did, according to his notice in the declaration referred to, 
cause the said timber to be sold by public auction, and the nett 
proceeds of such sale did amount to the sum of £515 15^. 3(2. 

And the Defendant further says, that claiming and in- 
sisting, as he does claim and insist, upon his right to re- 
ceive the freight so earned by the said OcUatea, and which 
freight amounts to the sum of £233 lis. 8d., he did on 
or about the 19th day of June, 1865, tender and offer to 
the said Messrs. CoUison, Sons, & Co., who had up to that 
time given no notice whatever of abandonment in favour of 
the Plaintiffs or of any other person, the sum of £282 8^. Id. 
being the balance of the aforesaid nett proceeds of sale after 
deducting thei-efrom the aforesaid amount of freight, but the 
said Messrs. CoUison, Sons, & Co. at first promised to consider 
the said tender, and afterwards, to wit, on the following day. 
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refused to accept the same, and then for the first time in- 
formed the Defendant that he must settle with the Plaintiffs, 
in whose favour the said Messrs. Collison, Sons, & Co. then 
stated that they had abandoned the said cargo. 

And the Defendant says, that afterwards, and on or about the 
22nd day of the said month of June, the Defendant tendered 
and offered the same sum of £282 3s. Id., being the aforesaid 
balance, to the Plaintiffs, but the Plaintiffs refused to accept 
the same, except as a payment on account of the said sum of 
£515 15s. 3c2., they, the Plaintiffs, refusing and denying the 
right of the Defendant to the aforesaid freight or any part 
thereof. And all this the Defendant is ready to verify. 
Wherefore he prays judgment whether the Plaintiffs ought 
to have and maintain their action against him he the Defend- 
ant hereby again tendering and offering to pay to them the 
aforesaid sum of £282 3s. Id. but no more. 

And for a claim in reconvention the Defendant (now 
Plaintiff in reconvention) says: that the Plaintiffs (now 
Defendants in reconvention) are justly and truly indebted to 
him in the sum of £233 lis. 8d., being the amount of freight 
earned by the said ship Oalatea, for the conveyance of the 
said cargo of timber from the Knysna to the port of Table 
Bay aforesaid, they the said Defendants in reconvention 
having become the cessionaries and standing in the place of 
the said Messrs. Collison, Sons, & Co., the charterers of the 
said ship for the voyage aforesaid. And the Plaintiff in 
reconvention prays that the said Defendants in reconvention 
may be adjudged to pay to him the said sum of £233 lis. 8^., 
together with his costs of suit 

A. W. COLB. 

Plaintiffs Beplieation. — General issue. 

W. Porter. 
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NICOLAAS MOSTERT and MICHIEL JOHANNES ^ 
DE BEER 



THEUNIS ERASMUS SMIT Dbfbndant, 

Plaintiffs^ Declaration. 

Defendant has been siunmoned to answer Plaintiffs in an 
action to have the boundaries between the respective farms 
of the Plaintiffs and the Defendant defined, and for other pur- 

res as hereinafter set forth ; and thereupon the Plaintiffs, 
E. Hull, complain and say : 

That whereas the Plaintiffs are the joint owners and pro- 
prietors of a certain place or farm called Melck-plaats, situate 
upon the BergEiver, in the district of Malmesbury, that is to 
say : the Plaintiff N. Mostert is the owner and proprietor of 
five-eighths, and the Plaintiff M. J. de Beer of the remaining 
three eighths of such place. 

And file Plaintiflfe further say, that the Defendant is the 
proprietor and owner of a certain place or farm called De 
Plaat, adjoining the Plaintiffs' said place. 

And the Plaintiffs further say, that both the said places, 
together with other places or farms, are subdivisions of the 
certain place or farm called Velddrift, which was formerly the 

Sroperty of one Marthinus Melck, senior, of Berg Eiver, now 
eceased, which subdivisions were in and about the ylar 1852 
sold by the said late M. Melck, senior, to divers persons. 

And the Plaintiffs say, that among the said subdivisions so 
sold were three, numbered respectively, 5, 6, and 7, of which 
No. 5 is now the place Melck-plaats, and which (after various 
intermediate transfers not necessary to be herein set forth), 
was finally transferred to the Plaintiffs in the proportions 
hereinbefore set forth. 

And the Plaintiffs further say, that the subdivisions Nos. 6 
and 7 were (after an intermediate transfer, not necessary to 
be herein set forth) finally transferred to the Defendant 

And the Plaintiffs further say, that the extent of their said 
place, being such subdivision No. 5 as aforesaid, is 2056morgen, 
as by the deed of transfer thereof first made by the said late 
M. Melck, senior, when produced, will appear. But the Plain- 
tiffs say, that through a clerical error made by the surveyor 
who was appointed by the said late M. Melck, senior, to mark 
out and define the aforesaid subdivisions, the diagram of the 
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said subdivisions 5, 6, and 7 was incorrectly framed, and gave 
to the said subdivision No. 5 a quantity of land less by 300 
morgen than the said quantity of 2056 morgen which really 
belonged to it, while the said deficiency was added to the said 
subdivisions Nos. 6 and 7, and gave to such last-mentioned 
subdivisions 300 morgen of land in excess of the quantity to 
which such subdivisions were actually entitled. 

And the Plaintiffs say, they have annexed to this declara- 
tion (and pray that it may be considered as inserted herein) 
a plan of the said three subdivisions* 

And the Plaintiff say that the true and proper line of 
boundary between the said subdivision No. 5 belonging to the 
Plaintiffs, and the subdivisions Nos. 6 and 7 belonging to the 
Defendant, is the line drawn on the said plan from A. to C 
But the Plaintiffs say, that the Defendant, taking advantage 
of the aforesaid error of the said surveyor in framing the said 
diagram, falsely and unlawfully claims and insists that the 
true and proper line of boimdary between the said properties 
is the line drawn on the said plan from A. to B, and in conse- 
quence of such false and unlawful claim the Defendant hath 
appropriated to his own use and benefit, and still ploughs and 
otherwise makes use of the whole of the land comprised oa 
the said plan between the lines A B and A C, which land is 
of the extent of 300 morgen or thereabouts, and which of 
right belongs to and ought to be used by the Plaintiffs. 

Wherefore the Plaintiffs pray that it may by the judgment 
of this Honourable Court be declared that the true and proper 
boundary line between the respective properties of the 
Plaintim and the Defendant is the boundary line repre- 
sented on the said annexed plan by the line A G, and that 
the respective diagrams of the said properties may by the 
order of this Honourable Court be amended so as to accord 
with such boundary line. And that the Defendant may be 
restrained from trespassing upon or in any way using the 
land comprised in the said plan between the lines A B and 
A 0, or any part thereof, but that such piece of land may be 
declared to be the sole property of the Plaintiffs in the pro- 
portion aforesaid, and that the Plaintiffs may have all such 
further and other relief in respect of the matters aforesaid as 
to this Honourable Court shall seem meet, together with their 
costs of suit. 

A. W. Cole. 

Defendant's Plea — General issue. 
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THE RIGHT BEVERENB ROBERT GRAY, D.D., , _ 

/ Plaintiff : 
BISHOP OF CAPE TOWN » 

AND 

STEPHANUS DU TOIT Defendant. 

Plaintiff's Declaration. 

Defendant has been summoned to answer Plaintiff in an 
action of trespass; and thereupon the said Plaintiff, by Tennant, 
complains: 

For that whereas he, the said Plaintiff, is the owner of a 
farm of land situated in the Division of Malmesburj, and called 
Oliphant's Fontein, and the said Defendant is the owner of a 
certainfarm of landadjoioing the saidfarm of the said Plaintiffl 

And the said Plaintiff further saith, that heretofore, to 
wit, at divers times between the Ist day of Jannarv> 1861, and 
the commencement of this suit, the said Defendant did 
wrongfully and unlawfully trespass upon the said land of the 
said Plaintiff, and did plough up or cause to be plourfied up, 
a considerable portion of the said land of the said Plaintin^ 
and did during the year aforesaid, 1861 (but when parti- 
cularly the said Plaintiff has not been able to discover) break 
down or remove divers beacons or landmarks upon the said 
land of the said Plaintiff, and did erect divers other beacons 
upon the said land of the said Plaintiff, and other wrongs 
and injuries were committed upon the said land of the said 
Plaintiff by the said Defendant. 

And the said Plaintiff further saith, that by the wrongful 
and unlawful acts aforesaid of the Defendant in regard to the 
said land of the said Plaintiff he hath sustained damages to 
the extent of £200.- 

And the said Plaintiff prays that the said Defendant 
may by the judgment of this Honourable Court be con- 
demned to pay to the said Plaintiff the said sum of £200, as 
and for his damages aforesaid, and that the said Defendant 
be also condemned to restore and replace the beacons by him 
broken down or removed at the several and respective spots 
where they were standing when the said Defendant broke 
them down or removed them, and that the Defendant may 
be restrained by perpetual interdict from again injuring the 
said beacons or any of them and from trespassing upon the 
land of the said Plaintiff, and that the said Plaintiff may 
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have such further and other relief as to this Honourable 
Court shall seem meet, with costs of Court. 

W. POBTEB. 

Defendant's Plea — General issue. 

A. W. Cole. 



LUCAS JOHANNES RAUTENBACH Plaintiff ; 

AND 

HEEMANUS BAREND SMATBERGER .... Defendant. 

Plaintiffs^ Declaration, 

Defendant has been summoned to answer Plaintiff in an 
action for the payment of the sum of £750, being the balance 
of the purchase-money of certain fixed property under and 
by virtue of a certain contract of sale and purchase as here- 
inafter mentioned ; and thereupon the said rlaiutiffi by HuU, 
complains : 

For that whereas heretofore, to wit, on or about the 16th 
day of February, in the year of our Lord 1861, the said 
Plaintiff sold and the said Defendant purchased a portion of 
a certain farm, Zandfontein, situated in the division of 
Eiversdale, for the sum of £2500, on and subject to certain 
conditions specified in a contract of sale, a copy whereof is 
hereunto annexed, and which the said Plaintiff prays may be 
considered as inserted herein, reference being thereunto had 
will more fully appear. 

And the said Plaintiff further saith, that thereafter, to 
wit, on the 23rd day of February, 1861, the said farm was 
transferred to the said Defendant under such contract of sale 
as aforesaid, in manner and form as by law required. 

And the said Plaintiff further saith, that thereafter the 
said Defendant did duly pay to the said Plaintiff the first 
three instalments in the said contract of sale mentioned, 
amounting in the whole to the sum of £1750, but that he 
hath never paid the last instalment due and payable on the 
16th day of February, 1864, although frequently applied to so 
to do. 

Wherefore the Plaintiff prays that the said Defendant 
may by judgment of this Honourable Court be condemned to 
pay to the said Plaintiff the said sum of £750 as aforesaid 
together with interest and costs of suit. 
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JDefendanfs Pleas and Claim in Beconvention. 

And the Defendant, by Fairbridge & Ardeme, says : 

That admitting, as he does admit, the sale and transfer to 
him as in the declaration mentioned, yet the Defendant says 
he denies the right of the Plaintiflf to have and demand the 
sum of £730, or any other sum than the sum of £250, 
portion thereof, because he says, that amongst the rights, 
agreements, and servitudes, which the Plaintiff sold, or pro- 
fessed to sell, to the Defendant with the said part of the farm 
Zandfontein, was a certain servitude or right of leading 
water or taking water out of a watercourse over part of a 
certain farm called Welgevonden, and which servitude the 
Plaintiff, at the time of the aforesaid sale, represented to the 
Defendant to be a servitude in favour of the said portion of 
Zandfontein, and binding upon the proprietor for the time 
being of the said farm Welgevonden. 

And the Defendant says, that he purchased the said 
portion of Zandfontein upon the faith of such representation. 
But the Defendant says, that upon endeavouring to Bnforce his 
supposed rights to such servitude the same were disputed by 
one Johannes Gerhard us Uys, the proprietor of Welgevonden, 
in consequence whereof the Defendant was compelled to bring, 
and did bring, an action against the said Johannes Gerhardus 
Uys to enforce his claim. 

And the Defendant says, that upon the hearing pf the 
said action in the Circuit Court of Eiversdale, on tne 13th 
day of March, 1863, the said servitude was by the judgment 
of the said Court declared to be a personal servitude, binding 
only upon one Marthinus tTohannes Grobler, a former pro- 
prietor, and not upon the said Johannes Gerhardus Uys, his 
successor, by means of which judgment the value of the said 
portion of Zandfontein purchased by the Defendant is dimi- 
nished in value to the amount of £500, which sum the 
Defendant claims the right to set off and compensate against 
the said Plaintiff's demand of £750. 

And as to the sum of £250, being the balance remaining 
after deducting the said sum of £500, the Defendant says, 
that the Plaintiff ought not to have and maintain his action 
against him in respect thereof, because he says, that before 

the commencement of this suit, to wit, on or about the 

day of , 18 — , he tendered and offered to pay the said 

sum of £250 to the Plaintiff, but the Plaintiff then refused, 
and still refuses, to accept the same. And all this the 
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Defendant is ready to verify. Wherefore he prays judgment 
with costs of suit. 

And for claim in reconvention, the Defendant (now Plain- 
tiff in reconvention) says that the Plaintiff (now Defendant 
in reconvention) is justly and truly indebted to him in the 
sum of £500, by reason of the Defendant in reconvention 
having falsely represented to the Plaintiff in reconvention 
that a certain servitude or right of leading water from the 
farm Welgevonden existed in favour of a certain portion of 
Zandfontein, and was binding upon the proprietor or pro- 
prietors for the time being of Welgevonden. 

And the Plaintiff in reconvention says, that by reason of 
such false representation he was induced to purchase and 
did purchase the said portion of Zandfontein for the sum of 
£2500. But the Plaintiff in reconvention says, that no such 
servitude as represented by the Defendant in reconvention 
did actually and in truth exist, and that by reason thereof 
the Plaintiff in reconvention has suffered damage to the 
amount of £500, which sum he prays that the Defendant in 
reconvention may, by judgment of this Honourable Court, be 
condemned to pay to him, with costs of suit. 

A. W. Cole. 

Plaintiff's Beplication, — General issue. 



MICHAEL BUTLER, THOMAS TENNANT, and , „ 

' > Plaintiffs; 

ALFRED BOYES ^ 



JOSEPH VENNER Defendant. 

Plaintiffs' Declaration, 

Defendant has been summoned to answer Plaintiffs in an 
action to have a certain piece of ground declared to be part 
and parcel of a certain public road there being, and for other 
purposes ; and thereupofi the said Plaintiffs, by Fairbridge 
& Arderne, complain : 

For that whereas for a long space of time heretofore a 
certain public road or highway, being a divisional road of 
the Cape Division, situate at Mowbray in the field cornetcy 
of Rondebosch, and leading from the main road from Cape 
Town, to and through Rondebosch, to and over a certain 
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bridge oyer the Liesbiek Biver, called Durban Bridge, has 
of nght existed for the use of Her Majesty's subjects and 
all ouiers having occasion to make use thereof. 

And the said Plaintiffs farther say, that they have annexed 
to this declaration, and pray that tJbere may be considered 
as inserted therein, a sketch or plan shewing the said public 
road and the position of the buildings and building erven 
adjoining the said road. 

And the said PlaintiflBs further say, that the Plaintiff 
Thomas Tennant is the proprietor of the erf or lot marked 
No. 3 on the said plan, with the buildings on the said erf or 
lot, and that the Plaintiff A. Boyes is the proprietor of the 
erf or lot marked No. 2 on the said plan, with the buildings 
on the said erf or lot. 

And the said Plaintiffs further say, that recently, to wit, 
in the year 1861 or thereabouts, the said Defendant, under 
or by virtue of a purchase or alleged purchase by him 
from one Frederick Jacobus Kotze, claims as ^his private 
property a portion of the said public road before and abut^ 
ting upon the erven or lots of the said two last-mentioned 
Plaintiffs, which portion of the said public road so claimed 
by the said Defendant is upon the plan hereunto annexed 
marked A. 

And the said Plaintiffs further say, that the said claim of 
the said Defendant is unlawful, and in violation of the rights 
of the public to the use of the said public road, and would, if 
acquiesced in, be especially injurious to the two Plaintiffs 
last mentioned, and that it would also be injurious to the 
Plaintiff M. Butler, who is a landowner and road ratepayer, 
resident at Mowbray aforesaid, and who, as such, and as one 
of the inhabitants frequenting the said public road, is inter- 
ested in preventing all encroachments thereupon. 

And the said Plaintiffs further say, that in or about the 
month of April in the present year it became evident that 
the said Defendant was making preparations to build upon 
the said portion of the said public road so claimed by him 
as private property ; whereupon the said Plaintiff M. Butler 
for the purpose of warning the said Defendant against so 
doing, caused the attorneys in this cause as his attorneys to 
address and cause to be delivered to the said Defendant a 
letter dated the 26th day of April, 1865, a copy whereof is 
hereunto annexed. 

And the said Plaintiffs further say, that notwithstanding 
the receipt of the said letter by the said Defendant he has 
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commenced building upon the said piece of ground, portion 
of the said public road. 

And the said Plaintiffs therefore pray that it may be 
declared by the judgment of this Honourable Court that 
the said piece of ground so claimed by the said Defendant as 
aforesaid is part and parcel of a public road or highway, to 
wit, the public road or highway shewn upon the said plan, 
and that the said Defendant may be ordered to remove 
forthwith from the said public road or highway all buildings, 
building materials, or other things whereby the free use of 
the whole of the said public road or highway by the said 
Plaintiffs, and all others minded to use the same, might be 
hindered or impeded, and that the said Defendant may be 
restrained by perpetual interdict from again encroaching 
upon the said public road or highway, and that the said 
Plaintiffs may have such further and other relief as to this 
Honourable Court shall seem meet, with costs of suit. 

W. POBTER. 



JAN DANIEL DE VILLE, P.'s son Plaintiff ; 

AND 

JOHANNES JACOBUS DU TOIT, J. F.'b bon . . , Defendant. 

Plaintiff's DedarcUion, 

Dependant has been summoned to answer Plaintiff in an 
action to recover damages for the real injury hereinafter com- 
plained of; and thereupon, the said Plaintiff, by Eedeling- 
huys and Wessels, complains : 

For that whereas the said Plaintiff is the lawful owner 
of a certain piece of ground within the municipality of the 
Paarl, transferred to him on the 25th day of November 1861. 

And the said Plaintiff further saith, that the said Defend- 
ant on the 29th day of June, 1864, did wrongfully and 
unlawfully by himself and his servants trespass upon the said 

Siece of ground, and did then and there break down and 
estroy certain palisades or stakes of the said Plaintiff, and 
by him fixed in his said ground, and other wrongs and in- 
juries to the said Plaintiff then and there did, to the damage 
of the said Plaintiff of £30. 

And the said Plaintiff further saith, that the said Defend- 
ant, although requested so to do, refuses to replace or restore 
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the said palisades or stakes and, on the contrary, asserts 
that he is entitled to prevent the same, or any such, from 
being erected upon the said ground of the said PlaintiflF. 

Wnerefore the said Plaintiff prays that the said Defendant 
may be condemned to pay to the said Plaintiff the said sum 
of £30, and that he, the said Defendant, may be restrained 
b^ perpetual interdict from hereafter trespassing upon the 
said piece of ground, and that the said Plaintiff may have 
such further and other relief as to this Honourable Court 
shaU seem meet, with costs of suit 

W. Porter. 

Defendant's Pleas, 

General issue. 

And for a further plea in this behalf (should the above be 
deemed insufficient. But not otherwise) the Defendant says 
that the Plaintiff ought not to have and maintain his action 
against him, because he says that after the time of the 
committing of the alleged grievances in the declaration 
complained of, and before the commencement of this suit, 
to wit on or about the 15th day of July, 1864, certain 
differences having arisen and being depending, respecting 
the same, between the PJaintiff and the Delendant, they 
then mutually agreed to settle such differences by entering 
into a contract in writing, defining their several rights ana 
obligations in respect of the ground in dispute. And the 
Defendant says that one Eynier Moll was by the Defendant 
and Plaintiff appointed to draw up and did draw up such 
contract, the terms of which were agreed to by the Plaintiff 
and the Defendant respectively. 

And the Defendant says, that he has hereunto annexed a 
copy of such contract, and which the Defendant prays may 
be considered as inserted herein. 

And the Defendant further says, that the Plaintiff at first 
expressed his readiness to sign the said contract, but after- 
wards, and without any just cause or reason, repudiated the 
same and refused to sign or abide by the said contract. 

And the Defendant further says, that he has always been 
ready and willing and has all along tendered and offered, and 
hereby again tenders and offers, to sign the said contract and 
to abide by its terms and stipulations on his part to be observed 
and performed ; and this the Defendant is ready to verify. 

Wherefore he prays judgment of this Honourable Court 
whether the Plaintiff ought to have and maintain his action 
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against him in respect of the matters in the declaration 
contained, and he prays that the. Plaintiff may be condemned 
in the costs of this suit. 

A. W. Cole. 



J. PtjATNTIFF ; 

AND 

V Defendant. 

Plaintiff's Declaration. 

Defendant, assisted as far as need be by Francioa Elizabeth 

V , widow, as his mother and natural guardian, has been 

summoned to answer Plaintiff in an action for damages as 
hereinbefore set forth ; and thereupon the Plaintiff, by Moore, 
complains and says : . 

For that whereas the Defendant contriving, and wrong- 
fully, wickedly and unjustly intending, to injure the Plaintiff 
and deprive him of the comfort, fellowship, society, and 
assistance of Margaret Ann S , the wife of the Plain- 
tiff, and to alienate and destroy her affection for the 
Plaintiff, heretofore and before the commencement of this 
suit, to wit, on or about the 1st day of June, 1864, and 
on divers other days and times between that day and the 
4th day of February, 1865, inclusive, and at Cape Town and 
Salt Kiver, in the division of the Cape, wrongfully, wickedly, 
and unjustly debauched and carnally knew the said M. A. 

S , then and still being the wife of the Plaintiff, and 

thereby the affection of the said M. A. S for the Plain- 
tiff was destroyed ; and also by means of the premises the 
Plaintiff hath thence hitherto wholly lost and been deprived 
of the comfort, fellowshi|), and society of his said wife and of 
her aid and assistance in his domestic affairs, which the 
Plaintiff during all that time ought to have had, and other- 
wise might or would have had, to the damage of the Plaintiff 
of £300, which sum the Plaintiff prays the Defendant may, 
by the judgment of this Honourable Court, be condemned 
forthwith to pay to him, with costs of suit. 

A. W. Cole. 



Digitized by VjOOQIC 



318 PBECBDENTS IN PLEABIKO. 

BOBEBT BHODES Pladtotp; 

AND 

MAETIN COETZEE Defendant. 

Plaintiff's Declaration, 

Defendant has been summoned to answer Plaintiff in an 
action of trespass ; and thereupon the Plaintiff, by Moore, 
complains and says : 

That whereas the Plaintiff is and was before the 1st day 
of January, 1835, the owner of certain farms situate in the 
division of Albert, and amongst others of the farms called 
respectively Vaal Bank and Zeven Fontein,and the Defend* 
ant is and was before the time aforesaid the owner of a certain 
farm in the same division of Albert called Single Fontein. 

And the Plaintiff further says, that whilst he the Plaintiff 
was so possessed of the said farms as aforesaid the Defendant, 
to wit, on the 1st day of January in the year 1835, and on divers 
other days and times between that day and the Slst day of 
December, 1862, wrongfully and unlawfully, and witliout the 
leave or licence of the Plaintiff, entered upon the said farms, 
Vaal Bank and Zeven Fontein, and with feet in walking trod 
down, trampled upon, consumed and spoiled the grass and 
pasturage of the Plaintiff, of great value, to wit of the value 
of £50, then and there growing and being ; and with cattle, 
to wit, horses, mares, geldings, cows, oxen, and sheep, ate up 
and depastured the grass and pasturage of the Plaintiff of 
^reat value, to wit, of the value of £50, then and there also 
being and growing ; and with the wheels of carts, waggons, 
and other carriages tore up, subverted, damaged, and spoiled 
the earth and soil of the said farms, and also then cut down, 
prostrated, and destroyed the trees and underwood of the 
Plaintiff, of great value, to wit, of the value of £200, then 
imd there being and growing ; and took, carried away, and 
disposed thereof to his own use, and thereby during all the 
time aforesaid greatly encumbered the said farms respectively, 
and hindered and prevented the Plaintiff from having the 
use, benefit, and enjoyment thereof in so large and ample a 
manner as he might or otherwise would have done. 

Wherefore, and by reason of the premises, the Plaintiff 
prays that the Defendant may by the judgment of this 
Honourable Court be condemned to pay to Mm the sum of 
£300 as and by way of compensation for the damages so 
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snstained by the Plaintiff by reason of the trespass so com- 
mitted by the Defendant as aforesaid, and that the Plaintiff 
may have such further and other relief in the premises as to 
this Honourable Court shall seem meet, together with his 
costs of suit 

A. W. Cole. 

Defendant's Plea. — General issua 



JAMES TUDHOPE, maxaqebof STANDAKD BANK, 

SOUTH AFRICA (LIMITED), at PORT ELIZA- } Pt aiktiff ; 
BETH 



'I 



HENRY VAN REENEN, JOHN HUGHES, WIL- ^ 
LEM C. A. DE KLERCK, PIETER BAREND I 
BOTHA, AND WILLIAM GABRIEL JORDAAN, ) Dbfekdants. 

IN THEIB CAPACITY AS THE CHAIRMAN AND DIRECT0B8 I 

OP THE SOMERSET EAST BANK . . . . / 

Defendants* Exception and Plea. 

And the said Defendants in their said capacity, by Eeida, 
come into Court, and before pleading that they are not pro- 
perly made Defendants in this suit, or pleading, to the merits 
of this suit, they oppose to the Plaintiff J. Tudhope the plea 
or exception of non-qualification, and say: 

That it is not competent for the said rlaintiff to bring this 
action in manner and form as he has brought the same, and 
they put the said Plaintiff upon proof of his ri^ht, authority, 
or power to sue in this action on behalf of the " Standard 
Bank of Br. S. Africa, Limited," duly incorporated by law 
as ill the Plaintiff's declaration stated, and they pray that 
his claim may be rejected with costs. 

And for a second plea or exception (in case the plea or 
exception aforesaid be overruled but not otherwise) the said 
Defendants, in their said capacity, before pleading to the 
merits, say : 

That even if they were still what they admit they once 
were, namely, the chairman and directors of the Somerset 
East Bank, they would nevertheless not be the proper Defend- 
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ants in this case, because they say that by the deed of settle- 
ment of the said Somerset £ast Bfluik, bearing date the Ist day 
of September, 1860, and by which deed the said bank (if 
still in existence as the said Plaintiff assumes, but which the 
said Defendants deny) is regulated and governed, the proper 
persons to defend any suit or action relating in any way to 
the said bank or its concerns, are the trustees of the said 
bank, and not the chairman and directors thereof, as by the 
said deed, which the said Defendants pray may be considered 
as inserted herein, reference being thereunto had, will appear. 
And the said Defendants further say : 

That the trustees of the said bank, who were such trustees 
when (as the said Defendants contend), the said bank ceased 
to exist by becoming amalgamated with the Standard Bank 
aforesaid, and who still are such trusjbee^ in, ca^e (as the said 
Plaintiff contends) no such amalgamation has taken place, 
are Houghan Hudson (now of Graham's Town, in the divi- 
sion of Albfluiy,) and James Leonard, of Somerset, in the 
diyision of Somerset 

And the said Defendants pray that this action against them 
may be rejected with costs. 

Generfd issue. W. Porter. 



GEORGE MONRO MORE, m ms capacity as manageb ^ 

OF THE STANDARD BANK OP BRITISH | Plaintiff; 
SOUTH AFRICA (LIMITED) J 

AND 

JAN DANIEL BOSMAN Defendant. 

Plaintiff's Declaration. 

Defendant has been summoned to answer Plaintiff in an 
action of debt ; and thereupon the Plaintiff, by Fairbridge 
& Arderne, complains and says : 

For that whereas one J. Allison on or about the 18th day 
of July, 1864, made his promissory note in writing, and there- 
by promised to pay to the Defendant or order at the Standard 
Bank, Bloemfontein, £150, together with interest thereon 
four months after the date thereof, which period hath now 
elapsed, and the Defendant then indorsed the said note to 
the Plaintiff in his aforesaid capacity, and the said J* Allison 
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did not pay the amount of the said note, although the same 
was presented at the said Standard Bank, Bloemfontein, 
where the same became due, of all which the Defendant has 
had due notice. 

Wherefore the Plaintiff prays, that the Defendant may 
by the judgment of this Honourable Court, be condemned 
forthwith to pay to him in his aforesaid capacity the said 
sum of £150, together with interest from the 18th day of 
July, 1864, and costs of suit 

A. W. Cole. 

Defendants Plea. 

General issue. 

And for a further plea to the said action (in case the plea 
aforesaid be adjudged insufficient, but not otherwise) the 
said Defendant says : 

That the promissory note in the said declaration was not 
presented at the Standard Bank, Bloemfontein, in manner 
and form as by the said Plaintiff alleged, and the Defendant 
joins issue with the Plaintiff upon such presentment. 

And for a further plea (in case both the pleas aforesaid be 
adjudged insufficient, but not otherwise) the said Defendant 
sajrs that he had not due notice of the non-payment of the 
said promissory note, and he joins issue with the said Plain- 
tiff upon the fact of such notice. 

W. POBTER. 

Plaintiff's Beplication. — General issue. 

A. W. Cole. 



JOHANNES RUDOLPH ZEEDERBERG and MELT ] 
VAN DER SPUY, H's son, in thbib OAPAcrrr as 
TBUSTEEB OF THE WESTERN PROVINCE BANK, 
PAARL . . , 

AND 

JACOBUS FREDERICUS GERHARDUS PIETER- 1 
SEN AND JOACHIM DANIEL HAUPT, in theib 

CAPACITY AS JOINT TRUSTEES OP THE INSOLVENT 

ESTATE OP ISAAC GERHARDUS HORAK, Sen. . 



Plaintiffs ; 



Defendants. 



Plaintiffs' Declaration. 

Defendants have been summoned to answer Plaintiffs in 
an action to compel the Dependents to rarik a certain claim 

Y 
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of the' Plaintiffs as preferent against the said insolvent 
. estate ; and thereupon the Plaintiffs, by Berrange and De 
Villiers, complain and say : 

For that whereas heretofore, to wit, on the 2nd day of 
July, 1862, one Isaac Gerhardus Horak, junior, made and 
passed, together with his father I. G. Horak, senior, as his 
surety in solidum in that behalf, before the Eegistrar of Deeds 
in Cape Town, a certain mortgage bond for the sum of £2500 
to and in favour of the firm of Steytler, Smuts, & Co. of tlie 
Paarl, in consideration of the said Steytler, Smuts, & Co. 
having agreed to asaist the said I. G. Horak, junior, with 
money and otherwise, for the purpose of enabling him to 
enter into a trading business, the condition of the said mort- 
gage bond being:, that if the sisud I. G. Horak, junior, should 
well and truly pay, make good, satisfy, and discharge all and 
every sum or sums of money which he then was or might at 
any time become indebted to the said Steytler, Smuts & Co., 
whether for cash advances, promissory notes, bills of ex- 
change, indorsements, open accounts, or in any other way 
or manner, then the said bond was to be null and void, 
otherwise to remain in full force and effect, as by the said 
bond when produced, reference being thereunto had, will 
appear. 

And the Plaintiffs further say, that afterwards, to wit, on 
or about the 2nd day of September, 1862, the said firm of 
Steytler, Smuts, & Co., by a certain writing under their hand 
bearing date that day, pledged and delivered the aforesaid 
mortgage bond to the Plaintiffs in their said capacity, in 
consideration of the -said W. P. Bank having agreed to 
discount certain promissory notes and bills of exchange 
drawn and passed between the said firm of Steytler, Smuts, 
& Co., and the said I. G. Horak, junior, and I. G. Horak, 
senior. And the said Steytler, Smuts, & Co. thereby stipu- 
lated that in case of any of such promissory notes and bills 
of exchange not being duly paid, they engaged and agreed 
that it should and might be lawful for the Plaintiffs to ask, 
demand, sue for, and recover, upon and by virtue of the said 
bond, so much thereof as should be sufficient to pay and 
satisfy such promissory notes or bills of exchange, together 
with any interest and expenses due thereon, as hy the said 
writing or deed of pledge when produced will appear. 

And the Plaintiffs further say, that in pursuance of the 
said agreement, and on the security of such last-mentioned 
pledge, the said W. P. Bank did discount for and on account 
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of the said Steytler, Smuts, & Co., three bills of exchange 
drawn by the said I. G. Horak, junior, in favour of the said 
Steytler, Smuts, & Co., upon the said I. G. Horak, senior, and 
by the latter accepted, and indorsed by the said Steytler, 
Smuts, & Co., to wit : One bill of exchange dated the 10th 
day of January, 1863, for the sum of £40, payable four 
months after the date thereof; one dated the 30th day of 
January, 1863, for the sum of £100, payable on the 30th 
day of May, 1863 ; one dated the 3rd day of March, 1863, 
for the sum of £275, payable four months after the date 
thereof. 

And the Plaintiffs further say, that all three of such bills 
of exchange were dishonoured for non-payment thereof when 
the same became due (of which due notice was given to the 
maker and indoi:sers of the same), and have not since been 
paid. 

And the Plaintiffs further say, that on or about the 20th 
day of November, 1863, the estate of the said Steytler, Smuts, 
& Co. was surrendered as insolvent. 

And the Plaintiffs further say, that on or about the 3rd 
day of June, 1863, the estate of the said I. G. Horak, senior, 
was surrendered as insolvent, and thereafter by an order of 
this Honourable Court, bearing date the 7th day of July, 
1863, the Defendants were appointed trustees thereof. 

And the Plaintiffs further say, that^hey claim in their 
aforesaid capacity to be entitled to prove as a preferent 
claim against tbe estate of the said I. G. Horak, senior, upon 
the said bond so pledged with them as aforesaid, to the 
extent of the said bills of exchange hereinbefore mentioned, 
together with the interest and expenses due to the said W. P. 
Bank thereon: but the Defendants in their said capacity 
refuse to allow the Plaintiffs so to prove, or to rank their 
claim as a preferent claim against the said estate. 

Wherefore the Plaintiffs, in their said capacity, pray that 
it may be declared by the judgment of this Honourable 
Court that the Plaintiffs in their said capacity are entitled 
to prove upon the said mortgage bond passed by the said 
insolvent in favour of the said Steytler, Smuts, & Co., and by 
the latter pledged to the Plaintiffs, to the extent of the bills 
which upon the security thereof have been discounted by 
the said W. P. Bank upon the faith of the security of the 
said bond, and the interest and expenses due upon such 
bills ; and that the Defendants in their said capacity may be 
ordered to admit such proof, and to rank it as a preferent 

Y 2 



Digitized by VjOOQIC 



324 PBEOEDEHTS IK PLEADING. 

claim a^inst the said estate, and that the Plaintiffs may 
have all such farther and other relief in the premises as to 
this Honourable Court shall seem meet, with costs of suit 

A. W. Cole. 

Defenda^ Pleas. 

General denial. 

And for a further plea to the said action (in case the plea 
aforesaid should be adjudged to be insufiScient, but not 
otherwise) the said Defendants, in their said capacity, say that 
the condition in the said mortgage bond of the 2nd day of 
July, 1862, mentioned, and by the fulfilment of which the said 
bond was to become null and void, has been fulfilled, because 
the said Defendants, in their said capacity, say that the said 
I. G. Horak, junior, and the said I. G. Horak, senior, or one 
or other of them, did pay and satisfy to the said firm of 
Steytler, Smuts, & Co. all and every sum or sums of money 
by the said mort^^e bond secured or intended so to be ; and 
submitting to this Honourable Court, as the said Defendants 
do submit, that the said bond cannot secure to the said 
Plaintifife as the cessionaries thereof any greater or other 
sum than the sum, if any, due by the said I. G. Horak, junior, 
to the said firm of Steytler, Smuts, & Co. at the time of the 
surrender by the said firm of its estate as insolvent, as in 
the declaration mentioned, and averring, as the said Defend- 
ants do aver, that no sum whatever was then due or owing 
by the said L G. Horak, iunior, to the said firm, the said 
Defendants pray that the claim of the said Plaintiffs may be 
rejected witn costs. 

W. PORTEB. 

B&pUcation. — General. 



W PLArsTiFP; 

AND 

K «.. ••.•••• Defendant. 

Plaintiff' 8 Declaration. 

Defendant has been summoned to answer the Plaintiff in 
this suit in an action to recover damages for criminal 
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connection nad by the said Defendant with the said Plaintiff's 
wife;: and thereupon the said Plaintiff, by Moore, com- 
plains : 

For that the said Defendant on the Ist day of October, 1864, 
and on divers other days between that day and the com- 
mencement of this suit, at Ceres, wrongfuUv and unlawfully 
debauched and carnally knew H. S. C. W., bom S., then 
and there and still being the wife of the said Plaintiff, 
whereby the said Plaintiff hath been and is greatly injured 
and aggrieved, and hath sustained damages to the extent of 
£500. 

And the said Plaintiff prays that the said Defendant may 
by the judgment of this Honourable Court be condemned to 
pay to the said Plaintiff the said sum of £500 with costs of 
suit. 

W. POBTEB. 

Befendanfs Pleas. — General issue. 

A. W. Cole. 



TUPPEN AND STONESTREET Plaotiffs ; 

AND 

GENERAL ESTATE AND ORPHAN CHAMBER . Defendant. 

Defendant's Pleas. 

And the Defendant, in his said capacity, by Tennant, says : that 
except as to the sum of £101 19s., parcel of the said sum of 
£264 19s. in the Plaintiffs' declaration claimed, he denies all 
the allegations of fact and of conclusions of law in the 
Plaintiff's summons contained, and joins issue with them 
thereon, and prays that their claim may be dismissed, with 
costs of suit. 

And as to the said sum of £101 19s., parcel as aforesaid, 
the Defendant says that the Plaintiffs ought not to have and 
maintain their action in respect thereof, because he says that 
he has always in his aforesaid capacity been ready and will- 
ing, and did heretofore, to wit, on or about the 14th day of 
February last past, tender and offer to pay to the said 
Plaintiffs such sum of £101 19s., together with 5s. for the 
Plaintiflb' costs of demanding the same ; but the Plainti£b 
then wholly refused and still refuse to accept the same, and 
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tlie Defendant says that although the aforesaid tender was 
made by him after the issuing of the summons in this case, 
yet the Defendant submits that inasmuch as no insinuation 
or letter of demand preceded such summons, the said tender 
was and is a good tender without auy costs of suit. And all 
this the Defendant is, ready to verify. 
Wherefore he prays judgment with costs of suit 

A. W. Cole. 



SCHEIBE Plaintipp; 



HEBHOLDT and LOUW Dkfbndakts. 

Plaintiff* 8 BepliccUion to Plea of a Defendant hy Intervention. 

General issue. 

And as to the plea of the Defendant by intervention, 
A. J. Louw, senior, the said Plaintiff submitting that although 
the said plea may raise or affect certain questions and 
controversies between the original Defendant A. P. Herholdt 
and the said. Defendant by intervention, A. J. Louw — the 
sdd plea does not affect the claim of the said Plaintiff 
against the said Defendant A. P. Herholdt, nor is the said 
Haintiff bound to answer the said plea^ the said Plaintiff 
saith that in case this Honourable Court shall be of opinion 
that he is bound to answer the said plea, then he denies 
{general issue). W. Porter. 



THE DIVISIONAL COUNCIL OP THE CAPE ) ^ 

DIVISION } ^^'^'^'^ 

AND 

HENDRIK LODEWYK WICHT Defekdant. 

Plaintiffs' Declaration. 

Defendant has been summoned to answer Plaintiffs in an 
action of debt ; and thereupon the said Plaintiffs, by E. Hull, 
complain: y 

For that whereas heretofore, to wit, on the 6th day of 
September, 1864, the said Divisional Council did, under and 
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by virtue of the Act No. 9, 1858, intituled, *'An Act to 
provide for the management of the public roads of this 
Colony," assess and impose upon the rateable immoveable 
property of the Cape Division, as defined by the said Act, a 
road rate of one-halfpenny upon every pound sterling of the 
appraised value of such property, sucn rates to be applicable 
to the working, improving, and maintaining the divisional 
roads of the said division. 

And the said Plaintiffs further say, that the said rate 
became due and payable on the 15th day of March, 1865, of 
which the said Defendant had notice. 

And the said Plaintiffs further say, that the said Defend- 
ant was then the proprietor of immoveable property situated 
within the said division of the Cape, and liable to the said 
rate, to the value of £27,694 sterling. 

And the said Plaintiffs further say, that the said rate upon 
the said property amounted to £57 138, lie?., which sum the 
said Defendant has neglected and still neglects to pay, 
although he was and remains liable for the same, and 
although the same has often been demanded from him. 

And the said Plaintiffs further say, that the said Defend- 
ant is also indebted to them in the sum of 17«. 6d., being the 
amount of a certain other road rate, also of one-halfpenny in 
the pound assessed and imposed as aforesaid on the 4th day of 
November, 1862, for the purpose of divisional roads, and 
due and payable . on. the 15th day of December, 1862, of 
which the said Defendant had notice. 

And the said Plaintiffs further say, that the said sum of 
17«. 6d. became, and was, and still is, due and owing by the 
said Defendant for or in respect of certain immoveable 
property subject to the said rate, and situated in the Cape 
division of the value of £390, which sum or rate the said 
Defendant has neglected to pay and still neglects to pay, 
although the same has often been demanded from him. 

And the said Plaintiffs further say that, heretofore, to wit, 
on the 17th day of October, 1865, the said Divisional Council 
did, under and by virtue of the Act, No. 10, 1862, intituled 
" An Act to amend the Act No. 20, 1857, intituled an Act 
for the construction of a Bailway from Cape Town to Welling- 
ton," assess and impose upon the rateable immoveable 
property of the Cape division aforesaid a rate of three far- 
things in the pound for the purpose of the certain guarantee 
mentioned in the said Act No. 20, 1857. 

And the said Plaintiffs further say, that the said rate 



Digitized by VjOOQIC 



828 PBEOEDSNTS IN PLEADING* 

became due on the 1st day of February, 1866, of which the 
said Defendant had notice. 

And the said Plaintiffs further say, that the said Defendant 
who was then the proprietor of the certain immoveable 
property aforesaid to tne value of £27,694, became and 
remains liable to pay the said rate upon the said property^ 
amounting to the sum of £86 lOs. lOid,, which sum th^ said 
Defendant has neglected and still neglects to pay, although 
the same has often been demanded from him. 

Wherefore the said Plaintiffs pray that the said Defendant 
may by the judgment of this Honourable Court be con- 
demned to pay to the Divisional Council of the Cape the 
several sums aforesaid, amounting together to £145 2d. 3^., 
with interest upon £57 13«. lid., parcel of the said sum 
from the 15th day of March, 1865, and upon 17«. 6d., parcel 
of the said sum, from the 15th day of December, 1862 ; and 
upon £86 10a. lOi^d,, parcel of the said sum, from the Ist 
day of February, 1866, and that the said Plaintiffs may have 
such further and other relief as to this Honourable Court 
shall seem meet, with costs of suit. 

W. POBTER. 



WILLIAM McLEOD, IN ms CAPACITY AS THE ASSIGNEE I _ 

OF THE ESTATE OP WILLIAM JESSUP • . . . J * 

AND 

GOBIS JOHANNES BOONZAIER and YDA MAB- 
GABETHA BOONZAIEB, mabbibd without oom- 

MTTNITY OP PBOVEETY TO THE SAID G. J. BOON- 
ZAIEB, AND ASSISTED IF NEED BE BY HIM 



Defendants.. 



Plaintiff's Declaration. 

Defendants have been summoned to answer Plaintiffs in an 
action of debt as hereinafter set forth ; and thereupon the 
Plaintiff, by Buissinne, complains and says : 

For that whereas one William Jessup, who formerly carried 
on business as a cornchandler in Cape Town, on or about the 
12th day of April, 1866, did execute a certain deed of 
assignment whereby he assigned all his estate and effects to 
the Plaintiff in trust for the benefit of the said Plaiutiff and 
all others the creditors then being of the said William Jessup. 
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And the Plaintiff says, that with the consent of the said 
other creditors he accepted the said assignment, and there- 
upon entered upon his duties as assignee of the said estate. 

And the Plaintiff says, that he did in his capacity as such as- 
signee, on or about the 30th day of May, 1866, cause to be put 
up to public auction at D'Urban, in the Cape Division in this 
Colony, certain lots of ground forming portion of the assigned 
estate, under certain conditions of sale, which were then and 
there read out and published, and a copy of which hereunto 
annexed the Plaintiff prays may be considered as inserted 
herein. 

And the Plaintiff says that at the said sale the Defend- 
ant G. J. Boonzaier bid for and became the purchaser of 
certain of the said lots, numbered respectively, 1, 2, 3, and 
4, for the price or sum of £170, wnereupon it become 
necessary that the said Defendant under the said conditions 
of sale should sign the said conditions and produce two sureties 
to sign the same on the spot and at the conclusion of the 
said sale, and who should be owners of landed property in 
this Colony, to the satisfaction of the seller, and who together 
with the said Defendant should bind themselves as sureties 
for the due payment of the purchase-money in manner in 
the said conditions stipulated, under the express renunciation 
of the law benefits, ordinis, divisionis et ejccusdonisy with the 
meaning and effect of which benefits they were to hold 
themselves perfectly acquainted. 

And the Plaintiff says, that the said Defendant failed to 
provide such two sureties, but on the contrary produced one 
surety only, to wit, the said other Defendant Y. M. Boon- 
zaier, who together with the said Defendant G. J. Boonzaier 
did sign the said conditions of sale. 

And the Plaintiff says, that in consequence of such failure 
on the part of the said Defendant G. J. Boonzaier, it became 
and was lawful for the Plaintiff, under the 5th clause of the 
said conditions of sale, to put up again for sale, at the expense 
and risk of the said G. J. Boonzaier, the property so knocked 
down to him as aforesaid, and who was bound to submit 
himself to any loss such renewed sale might occasion. 

And the Plaintiff says, that he did accordingly again put up 
for sale the said lots so first knocked down to the said Defend- 
ant G. J. Boonzder, when the same were finally knocked 
down and sold for the sum of £115 only, being a loss of £56 2a. 
upon the sum for which they were originally knocked doun 
to the said Defendant G. J. Boonzaier. 
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And the Plaintiff says^ that he has often applied to and 
requested the said Defendant G-. J. Boonzaier and the said 
Defendant Y. M. Boonzaier (as his surety aforesaid) to pay 
the said sum of £56 2a., the amount of the loss so sustained 
as aforesaid, but the said Defendants have hitherto wholly 
neglected and refused to pay the said sum or any part thereof. 

Wherefore the Plaintiff prays that the Defendants may by 
the judgment of this Honourable Court be condemned forth- 
with to pay to him in his said capacity the said sum of 
£56 2«., together with interest thereon a tempore morse, and 
costs of suit. 

A, W. Cole. 
[By Default] 



HENDKIK DIRK ISAAC DU TOIT, in ms capacity J 

AS SOLE TRUSTEE OF THE INSOLVENT ESTATE OF | PLAINTIFF ; 

JOHANNES GERHARDUS LOMBARD DALY . ) 

AND 

WILLEM HENDRIK ^LERMANUS SPANGENBERG Defendant. 

Plaintiff's Declaration. 

Dependant has been summoned to answer Plaintiff in an 
action of debt ; and thereupon the said Plaintiff, by Hof- 
meyer & Co., complains : 

For that whereas the said Johannes Gerhardus Lombard 
Daly surrendered his estate as insolvent on the 17th day of 
June, 1865, of which estate the said Plaintiff was, by an 
order of this Honourable Court bearing date the 12th day of 
July* 1865, confirmed as sole trustee. 

And the said Plaintiff further saith, that before the said 
surrender of his estate by the said Johannes Gerhardus 
Lombard Daly he did at the instance and request, and for 
the accommodation of the said Defendant, make his pro- 
missory note in writing, bearing date the 17th day of 
February, 1863, whereby he promised to pay to the said 
Defendant the sum of £35 18s. four months from the said 
date. 

And the said Plaintiff further saith, that the said Defendant 
in reference to the said note so given for his accommodation 
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and of which he received the proceeds delivered to the said 
Johannes Gerhardus Lombard Daly an authority or under- 
taking in writing, as follows, that is to say : 

** Malmesbury, 

** 17th February, 1863. 

"£35 18a. 

"I, the undersigned, Willem Hendrik Spangenberg do 
** hereby pledge the annexed deed of transfer of certain two 
" erven, Nos. 72 and 73, situated in the village of Malmes- 
" bury, as per diagram also herewith annexed, and whereof I 
" am the legal holder, and I agree and pledge the same to 
" Mr. Johannes Gerhardus Lombard Daly, an order for the 
*' sum of £35 I85., as security for a certain note amounting 
** to that sum drawn by Mr. Johannes Gerhardus Lombard 
" Daly in my favour, and dated this 17th of February, 1863, 
" payable in four months from this date, further agreeing and 
" pledging this deed of transfer annexed, that in the event of 
'^the aforesaid sum not being paid, it shall and may be 
" lawful for the said Mr. Johannes Gerhardus Lombard Daly 
" to sell and dispose of the said two erven, and by these 
" presents do hereoy appoint the said Mr, Johannes Gerhardus 
" Lombard Daly to be my lawful agent irrevocably so long 
" as any part or parts of this said sum of £35 188. shall 
" remain unpaid. 

" Given under my hand at Malmesbury, this 17th day of 
"February, 1863. 

"W. H. Spangenbebo. 

** As witness, 

"J. H. Lategan." 

And the said Plaintiff further saith, that the said De- 
fendant did not pay the said note when due, nor at any 
time before or since, and that the same was at maturity 
paid by the said Johannes Gerhardus Lombard Daly to the 
company or co-partnership trading as bankers at Malmes- 
bury, and called the Malmesbury Bank, which bank was 
the lawful holder of the said note. 

And the said Plaintiff further saith, that since the 
maturity or payment of the said note it has become lost and 
mislaid and cannot be found. 

And the said Plaintiff further saith, that the said De- 
fendant, although often requested, hath as aforesaid neglected 
to pay to the said insolvent before his insolvency, or to the 
said Plaintiff since, the said sum of £35 188., or any part 
thereof. 
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And the said Plaintiff prays, that the said Defendant may, 
by the judgment of this Honourable Court, be condemned to 
pay to the said Plaintiff in his said capacity the said sum of 
£35 18«., and that the erven aforesaid, Nos, 72 and 73, may 
be declared executable for the said debt, and that the said 
Plaintiff may have such further and other relief as to this 
Honourable Court shall seem meet, with costs of suit. 

W. POBTBB. 



CONSTANT LAUBSCHER Plaintifp ; 

AND 

LOUIS MARTIN RIVE, JAC50B DANIEL LE 

ROEX, Roelof's Son, the widow PETRUS 

JACOBUS HUGO, PIETER WYNAND LE ROEX, , ^ 

\ Defendants. 

Roelof's Son, JOSHUA PETRUS MALHERBE, 

t^TEPHANUs' Son, and FRANCOIS PIETER LE 

ROEX 

Plaintiff's Declaration. 

Defendants have been summoned to answer PlaintiflF in an 
action to have a ceitain servitude defined and established, 
and for otlier purposes ; and thereupon the said Plaintiff, by 
BerraDge and De Villiers, complains and says : 

For that whereas he is the proprietor of a certain quit- 
rent farm situated between St. Helena Bay and Saldanha 
Bay, in the division of .Malmesbury, and commonly called 
and known as ** Kleinberg," and the said Defendants are 
proprietors in individual share of an adjoining farm called 
** Oliphant's Kraal," lying between the said farm " Kleinberg " 
and the Berg river. 

And the said Plaintiff further saith, that by the quit-rent 
grants of the said farms respectively, both of which gi-ants 
bear date the 20th day of January, 1831, a servitude upon 
the farm Oliphant's Kraal in favour of the farm Kleinberg 
was duly created, by which servitude the proprietors of 
Kleinberg were and are entitled to send the cattle kept on 
the said farm on the thoroughfare across the said farm 
Oliphant's Kraal to the Poeskop Drift in the said Berg river, 
as by the said grants (which for greater certainty as to their 
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meaning, the Plaintiff prays may be considered as inserted 
herein), reference bein^ thereunto had, "will appear. 

And the said Plaintiff further saith, that there is marked 
upon the diagram belonging to the quit-rent grant of the 
farm Oliphant's Eraal a Tine representing a thoroughfare for 
the cattle kept on the said farm E^leinberg, to pass to and 
from the said Poeskop Drift 

But the said Plaintiff says, that the said line or thorough- 
fare as laid down on the said diagram is in that part oi it 
nearest to the Berg River inaccurately marked, inasmuch as 
it does not in fact lead into Poeskop Drift, or into any part 
of the Berg River where cattle could safely enter the river 
to drink, and inasmuch as it is laid down so as to cross a part 
of the said farm Oliphant's Kraal which is in the rainy 
season impassable for cattle. 

And the said Plaintiff further saith, that ever since the 
issuing of the grants of the said farms, the mode of using 
the said servitude has been such that the cattle kept on the 
said farm Kleinberg, and entering the said farm Oliphant's 
Kraal, for the purpose of drinking in the Berg River, have 
after keeping the line or thoroughfare marked on the diagram ^ 
aforesaid for about two-thirds of its length, turned off a 
little to the right, and proceeded to the Poeskop Drift to 
drink thereat. 

And the said Plaintiff further saith, that he hath annexed 
to this declaration, and he prays that it may be considered 
as inserted therein, a copy of the diagram of the said 
farm Oliphant's Kraal, shewing amongst other things the 
thoroughfare aforesaid as originally but erroneously laid 
down, and shewing also the proper thoroughfare leading to 
Poeskop Drift as used by the cattle from Kleinberg for a 
very long space of time, and until interrupted by the said 
Deiendants as hereinafter mentioned. 

And the said Plaintiff further saith, that recently, to wit, 
in the year 1864, the said first Defendant, with the privity 
of the other Defendants, as by him alleged, began to harass 
and annoy the said Plaintiff in the enjoyment of the said 
servitude, and to deny the right of the said Plaintiff to send 
across the said farm Oliphant s Kraal any cattle kept on the 
farm, Kleinberg, except cattle being his own property, and 
to deny to the said Plaintiff the right of using, by his cattle, 
a thoroughfare of the customary and proper breadth, and to 
deny to the said Plaintiff all right of using the thoroughfare 
at all times heretofore used by his cattle, or any thoroughfare. 
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except one in the line laid down upon the diagram of the 
said farm Oliphant's Kraal, and to deny to the said Plaintifif 
the right of allowing his cattle, after drinking at the Poeskop 
Drift, to rest for any space of time at the river terminus of 
the said thoroughfare before being again driven back. 

And the said Plaintiff submits to this Honourable Court 
that he is lawfully entitled to send across the said farm, 
Oliphant's Eraal, all cattle hand fide kept upon the farm 
Kleinberef, whether such cattle be or be not his own property, 
and that he is entitled in regard to such cattle to nave the 
use of a cattle-path or thoroughfare not less than 240 yards 
in breadth ; and that he is entitled by grant, or otherwise by* 
prescription, to use the said thoroughfare in the line laid 
down upon the annexed diagram, as the line used by the 
cattle coming from the farm Kleinberg, and not in any 
other line ; and the said Plaintiff prays that this Honourable 
Court will, by its judgment, declare and establish the rights 
of the said Plaintiff and all future proprietors of the farm, 
Kleinberg, as against the said Defendants and all future 
proprietors of the farm Oliphant's Kraal, as such rights are 
next hereinbefore stated and alleged ; and that the said 
Defendants may jointly and severally be restrained by 
perpetual interdict from violating any of the rights of the 
said Plaintiff so declared and established ; and that if necessary 
the proper thoroughfare to be used by the said Plaintiff and 
all future proprietors of Kleinberg may be marked off by 
beacons ; and that the said Plaintiff may have such further 
and other relief in regard to the premises as this Honourable 
Court shall deem meet. 

And by way of a second count or claim in this action, the 
said Plaintiff says, that there ought of right to be and remain 
across the said farm Oliphant's Kraal, and at right angles, 
or nearly so, to the cattle thoroughfare in the first count 
mentioned, a public road or highway leading to or towards a 
certain place called Patrysberg, and which road or highway 
ought of right to be left free and unobstructed for the use of 
all Her Majestv's subjects having occasion to use the same. 

And the said Plaintiff further saitb, that the said public 
road or highway is laid down upon the diagram of the said 
farm Olipnant's Kraal, as by the copy thereof annexed to 
this declaration, reference being thereunto had, will appear. 

And the said Plaintiff lurther saith, that the said first 
Defendant, by authority, consent, or connivance of the other 
Deteudants, did in or about the year 18 — erect and put up 
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upon the said public road or highway a certain hut or build- 
ing, which hut or building ^till remains in and upon the said 
road, and obstructs the same. 

Wherefore the said Plaintiff prajrs that the said Defendants, 
or such of them as it may more immediately concern, may, 
by the judgment of this Honourable Court, be condemned to 
remove the said hut or building from the said public road or 
highway, and to restore the said road to the state and con- 
dition in which it was next before the erection of the said 
hut and building. 

And the said Plaintiff prays for such further and other 
relief as to this Honourable Court shall seem meet, with the 
cost of this suit. 

W. POKTEB. 

Defendants^ Plea. — General issue. 



PETRUS JOHANNES HAUPT Plaintiff ; 

AND 

EDWARD JOHN MAYNARD SYFRET, in his ca- ' 

PACITY AS PROVISIONAL AND ADMINLSTERING TRUSTEE 
OF THE INSOLVENT ESTATE OF CORNELIS PETRUS ' 

BRINK ^ 

Plaintiff* 8 Declaration. 

Defendant has been summoned to answer Plaintiff in an 
action to obtain transfer of certain property and damages for 
or on account of a certain misrepresentation or misdescrip- 
tion, as hereinafter mentioned ; and thereupon the said 
Plaintiff, by Fairbridge & Arderne, complains : 

For that whereas heretofore, to wit, in the month of 
January, 1866, Jacobus Gerhardus Fredericus Pietersen, 
David Andries de Villiers, and Jacob Johannes Steytler, then 
the trustees of the insolvent estate of the said Cornelis Petrus 
Brink, advertised, in their said capacity, in divers public 
newspapers, in Cape Town, or otherwise, a public sale of a 
certain farm near Wynberg, belonging to the said insolvent 
estate, which farm was represented in and by tlie advertise- 
ment for the sale thereof to be planted witli about 200,000 
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vines in full bearing, as by the said advertisement, reference 
being thereunto had, will appear. 

And the said Plaintiff rurther saith, that the said public 
sale was held at the said farm on the 6th day of February, 
1866, by the auctioneer Jacob Johannes Hofmeyer, and that 
the three trustees aforesaid were present and assisting 
thereat. 

And the said Plaintiff further saith, that the said property 
was by the vendors divided for the purposes of the sale into 
four lots, n^arked upon a general plan exhibited at the said 
sale, and a certain separate lot respectively described as Lots 
1, 2, 3. 4, and 5. 

And the said Plaintiff further saith, that the said lots were 
put up for succession in their order as numbered, and were 
provisionally knocked down. Lots 1, 2, and 3 to the trustee 
aforesaid, D. A. de Villiers, Lot 4 to one Dirk Cloete, and 
Lot 5 to one William Cornelis Johannes Brink. 

And the said Plaintiff farther saith, that as Lots 1 and 2 
which contained the whole of the vines planted or growing 
on the said farm, were successively put up for sale, the 
auctioneer aforesaid, and the trustees, or some or one of 
them stated plainly, for the purpose of inducing bidders to 
advance in their biddings, that Lot No. 1 was planted with 
about 190,000 vines, and Lot No. 2 with about 10,000, and 
that a bystander at the sale having publicly asked the said 
D. A. de Villiers, one of the said trustees, if he, the said 
trustee, sold the farm as being planted with 200,000 vines, 
the said trustee replied publicly, and so as. to be heard by 
the said Plaintiff, and by other bystanders, that the farm was 
sold as advertised, that was, as planted with about 200,000 
vines, to which statement the said auctioneer then puUicIy 
called the attention of those present. 

And the said Plaintiff further saith, that having roughly 
estimated in his own mind the probable yield and consequent 
value of such a wine-farm as that which the said farm was 
stated to be, he availed himself of a right publicly referred 
and announced by the said auctioneer before the biddings 
began, and requested that Lots 1, 2, and 3, and 5, might be 
put up together, which was done, whereupon the said Plain- 
tiff bid for the said four lots jointly the sum of £2120, being 
a slio^ht advance upon the collective amounts of the biddings 
which had been made for the isaid lots when sold separately. 

And the said Plaintiff further saith, that no other person 
having made any bid after that of the said Plaintiff, the 
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fiaid Plamtiff was declared the purchaser of the said four 
lots. 

And the said Plaintiff saith, that as soon as he was so 
declared the purchaser he stated to the auctioneer aforesaid, 
and to the said trustees, that he was prepared to pay the 
whole of the purchase-money in cash, and that, therefore, 
there would be no need for him to sign the conditions of sale, 
but being told that the signing of the conditions of sale was 
a form proper to be complied with, he signed the same, to- 
gether witn his brother, Daniel Egbertius Phiel Haupt, as 
his surety. 

And the said Plaintiff further saith, that after he had, as 
aforesaid, completed the said purchase, which he did at or 
about three o clock in the afternoon, he returned to Cape 
Town, where he resides, and did not that evening pay or 
offer to pay the purchase-money aforesaid, which, however, 
he could have paid and would have paid in the evening 
had the said auctioneer or the said trustees given him the 
slightest reason to think that any objection or difficulty 
would be made about receiving the said purchase-money 
next day. 

And the said Plaintiff further saith, that he did on the 
next day, the 7th day of February, 1866, tender to the said 
J. G. F. Pietersen, one of the trustees aforesaid, and secre- 
tary to the joint stock company or co-partnership called 
the Greneral Estate and Orphan Chamber, the saia sum of 
£2120, and demanded transfer of the lots aforesaid bought 
by the said Plaintiff for that sum, but the said J. G. F. 
I^etersen refused to accept the said sum, alleging and giving 
out as his reason for so refusing that the said sum not 
having been paid by the said Plaintiff on the day of sale 
the trustees of the insolvent estate aforesaid were entitled to 
refuse the same at any time afterwards, and to demand pay- 
ment of the purchase in three instalments, according to the 
terms of the third condition of sale. 

And the said Plaintiff further saith, that having had 
reason to believe that the said trustees, although ostensibly 
refusing to accept the said purchase-money upon the grounds 
aforesaid were, in fsict, unable to give transfer of ^e said 
lots, by reason of defects or difficulties in the title to the 
same, he pressed the said trustees to have the said defects 
or difficulties removed, and to give him transfer, again ten- 
dering and offering payment in cash upon receivmg such 
transfer. 
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And the said Plaintiff farther saith, that being unable to 
obtain transfer from the said trustees, or any information as to 
when the said trustees would be ready to give him transfer, 
he did, on the 18th day of February, 1866, deposit the said 
sum in the Union Bank of Cape Town, where it has since 
remained, and now is. 

And the said Plaintiff further saith, that finding upon an 
inspection of the vines planted upon the said lotsbj him pur- 
chased, that the said vines were not in good condition, being 
in some places affected by oidium, and suffering from insects, 
he set about putting them into good order, at which time it 
occurred to him to cause the said vines to be counted, when 
the fact was discovered that the number of the said vines 
instead of being about 200,000 was less than one half of that 
number, that is to say, only 92,057, or thereabouts. 

And the said Plamtiff further saith, that having had no 
knowledge of the said farm previous to the day of sale, when 
he visited it for the first time, he took it for granted that 
the trustees of the said insolvent estate, when they advertised 
the number of vines planted thereon, and when they and the 
auctioneer aforesaid on the day of sale repeatedly, and for the 
purpose of stimulating competition, referred to the number 
of vines advertised as a measure or criterion of the value of 
the vineyard lots, had ascertained the substantial correctness 
of their representations, and he, the said Plaintiff, in common 
as he believes with the other persons who bid at the said 
sale, did so in the belief that while there might be two or 
three thousand vines or thereabouts more or leas than 
20,000, the number stated would be found to be in substance 
true. 

And the said Plaintiff further saith, that he admits that 
the sum of £2120 sterling was a low price for the four lots 
by him purchased, supposing them to have contained 
200,000 vines, or thereabouts, and states, as the fact is, that 
nothing but that low price induced the said Plaintiff to bid 
for and buy the said lots, but he denies that the lowness of 
the said price arose in any degree from any doubt or ques- 
tion entertained by him regarding the substantial correct- 
ness of the number of vines which the said lots were sold 
as containing, and he says that the value of the said lots 
was and is lessened to the extent of £1000 by the discovery, 
since the sale, that instead of having about 200,000 vines in 
full bearing as represented, tJiere were and are but 92,057. 

And the said Plaintiff further saith, that after the said 
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sale and after the said Plaintiff had discovered and had 
given notice to the trustees aforesaid that the number of 
vines was so deficient as aforesaid, to wit, on or about the 

day of , 1866, certain proceedings were had and 

taken in this Honourable Court, in consequence of which 
proceedings this Honourable Court was pleased to remove 
the trustees aforesaid from their office, and to appoint the 
Defendant E. J. M. 8yfret to be provisional trustee of the 
said estates, which office he continues to hold. 

And the said Plaintiff further saitb, that he hath frequently 
applied to the said Defendant in his said capacity as repre- 
senting the insolvent estate aforesaid for transfer of the lots 
aforesaid, and for compensation for the vines so deficient as 
aforesaid, but without success. 

Wherefore the said Plaintiff prays, that the said Defend- 
ant in his said capacity may be condemned to give to the 
said Plaintiff transfer of the four lots aforesaid, he, the said 
Plaintiff, being ready and willing, as he has at all times 
hitherto been ready and willing, and as he has frequently 
tendered and offered, to settle and satisfy the purchase-money 
aforesaid, and that the said Defendant in his said capacity 
may be further condemned to pay to the said Plaintiff the 
sum of £1000 as conapensation for the loss and injury sustained 
by the said Plaintiff by reason of the deficiency aforesaid in 
the number of vines aforesaid ; And that the said Plaintiff 
may have such further and other relief as to this Honourable 
Court shall seem meet, with costs of suit. 

W. Porter. 
Defendants Pleas. 

General issue. 

And for a further plea in this behalf (should the above be 
deemed insufficient, out not otherwise) the Defendant says 
he denies that the said lots purchased by the said Plaintiff 
were sold or announced to be sold by the auctioneer, or by 
the said former trustees, or by any or either of them, or by 
any person thereunto authorized by them, according to adver- 
tisement, as in the Plaintiff's declaration alleged, but on the 
contrary the same were sold and were by the auctioneer 
declared to be sold according to the plans and deeds of 
transfer and diagrams thereof exhibited at the time, and 
under the conditions of sale then publicly read out by the 
said auctioneer and afterwards signed by the said Plaintiff 
and by his said brother as his surety, a copy of which said 
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conditions .of sale is hereunto annexed, and the Def(^dant 
prays the same ma^ be considered as inserted herein. 

And this the said Defendant is ready to verify. Where- 
fore he prays judgment of this Honourable Court with costs 
of suit 

And for a further plea in this behalf (should the above be 
deemed insufiScient, but not otherwise) the Defendant says : 

That he admits that the trustees were not able to give 
transfer of the said lots when the Plaintiff first tendered his 
purchase-money as in the declaration alleged, but the Defend- 
imt says he is now ready and willing in his aforesaid capa- 
city to give transfer, and hereby tenders and offers to give 
transfer to the Plaintiff of the said lots j>urcha8ed by him 
upon his making the payments and fulfilling the covenants 
by him required to be made and fulfilled under the said 
conditions of sale, but the Defendant denies that the Plaintiff 
is entitled to any reduction of the purchase-money or any 
compensation for the alleged grievances in his declaration 
set forth, and this the Defendant is ready to verify. Where- 
fore he prays judgment with costs of suit. 

A. W. C!oLB. 

Plaintiff's Beplication, — General issue. 

W. POETEB. 



NICOLAUS TJAART COETZEE Plaintiff ; 

AKD 

JOHANNES BERNAKDUS HAASBBOEK . . . Defendant. 

Plaintiff's Deela/ration. 

Defendant has been summoned to answer Plaintiff in an 
action to recover damages for trespasses upon fixed property, 
and to have certain boundaries declared, and for other pur- 
poses ; and thereupon the said Plaintiff, by Powrie, complains : 

For that whereas the said Plaintiff is the owner of a certain 
farm, Kraaifontein, situated in the field cometcy of Brak 
Eiver and in the division of Albert, and the said Defendant 
is owner of another farm close to the said farm of the said 
Plaintiff, and called Jackhalsfontein. 

And the said Plaintiff further saith, that adjoining the said 
farms of the Plaintiff and the said Defendant are the fEurm 
called Sleutelfontein, the property of Petrus Jacobus Schalk- 
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wyk, and the farm called Modderbult, the property of 
Willem Fredrick Henning. 

And the said Plaintiff further saith, that in the year 1864, 
and for very many years before that year, more or less un- 
certainty existed in regard to the respective boundaries of 
the said five farms, or of most of them, on the sides where 
they touched or approached each other respectively, and 
that the said P. J, Sch«dkwyk, the owner of Sleutelfontein, 
did on or about the 14th day of October, 1864, commence in 
the Circuit Court for the division of Albert an action against 
the owners aforesaid of the four other farms aforesaid, for the 
purpose of having the boundaries between the then PlaintifiTs 
said farm and the farms of the then Defendants respectively 
ascertained and declared. 

And the said Plaintiff further saith, that the said Circuit 
Court did on the 4th day of November, 1864, by its judg- 
ment, declare certain boundaries in regard to the said four 
farms respectively, which judgment having been by the 
Plaintiff therein brought in appeal before this Honourable 
Court, was on the 6th day of June, 1865, by the judgment 
of this Honourable Court affirmed, the said appeal having 
been dismissed, as by the proceedings in the said cause re- 
maining of record, reference being thereunto had, will 
appear. 

And the said Plaintiff Airther saith, that although &om 
the nature and form of the said action no boundaries were or 
could be defined and declared in express terms, except those 
between the Plaintiff in the said action and the Defendants 
therein, and that therefore no boundaries were declared as 
between any of the Defendants in the said action, or any other 
or any others of such Defendants, yet that in substance and 
effect, and by plain inference and obvious implication, the 
judgment aforesaid defining and declaring the boundary line 
of the farm Sleutelfontein on the side of or towards the farm 
of the Plaintiff in this action, did also define and declare the 
boundary line of the farm Jackhalsfontein of the Defendant 
in this action on the side of or towards the Plaintiff's said 
farm, inasmuch as the said farms Sleutelfontein and Jack- 
halsfontein were originally one farm, so that any judgment 
determining the boundary line of Sleutelfontein in reference 
to the farm of the said Plaintiff virtually determined also 
the boundary line of Jackhalsfontein in reference to the farm 
of the said Plaintiff. 

And the said Plaintiff further saith, that considering the 
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controversies and questions which had long subsisted between 
the several owners of the farma aforesaid, regarding their 
respective rights as having been set at rest by the said judg- 
ment, he was minded to forgive and take no notice of any 
trespasses committed by the said Defendant upon the farm 
of the said Plaintiflf prior to the said judgment, in case the said 
Defendant would observe and abide by the spirit and principle 
of the said judgment, and refrain from repeating the tres- 
passes which he had long been in the habit of committing. 

And the said Plaintiff further saith, that the said Defend- 
ant did not observe or abide by the spirit and principle of the 
said judgment, but on the contrary disregarded them entirely, 
and did amongst other trespasses, on the 26th day of Sep- 
tember, 1865, drive or cause to be driven into and upon the 
farm aforesaid of the said Plaintiff, there to graze and con- 
sume the herbage and water of the said Plaintiff, a flock of 
sheep of the said Defendant, to wit, a flock numbering from 
800 to 900 sheep, which sheep the said Defendant caused to 
be kept there for a considerable time. 

And the said Plaintiff further saith, that afterwards, to wit, 
on the 28th day of September, 1865, the said Defendant 
with his servants entered upon the said farm of the said 
Plaintiff, and erected thereon a stone beacon, and declared 
that he did so as claiming the said stone as a beacon of his 
farm Jackhalsfontein, and as claiming as his property so 
much of the land of the said Plaintiff as lay between the 
said beacon and the true and proper beacon of the said 
Defendant's said farm. 

And the said Plaintiff further saith, that afterwards, to wit, 
on the 27th day of October, 1865, the said Defendant by 
himself or his servants again trespassed upon the said farm 
of the said Plaintiff and seized and took away from the said 
farm, for the purpose of placing the same in the public 

Jound, 947 sheep and 15 goats of the said Plaintiff, and 
rove them away a distance of twenty miles or thereabouts ; 
whereupon the said Plaintiff, in order to get back his sheep 
and goats, and to prevent them from being further harassed 
and injured, was compelled, but under protest against the 
unlawful proceedings of the said Defendant, to pay to the 
said Defendant the sum of £4 as and for alleged trespass- 
money, in order to release the said animals and repossess 
himself of the same. 

And the said Plaintiff further saith, that as the said 
Defendant sets the said Plaintiff and his just remonstrances 
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at defiance, and openly declares that he will maintain 
possession of that part of the said Plaintiflfs farm upon which 
the certain trespasses aforesaid were committed, the said 
Plaintiff deems himself justified in complaining to this 
Honourable Court of the trespasses comnutted by the said 
Defendant upon the said farm previous to the judgment 
aforesaid in the action aforesaid. 

And the said Plaintiff further saith, that the said Defend- 
ant has during the year 1857, and from thence hitherto, 
continuously trespassed upon the said farm of the said Plain- 
tiff, and with his cattle, sheep, and goats consumed the grass 
and water there being. 

And the said Plaintiff further saith, that he hath by reason 
of the trespasses of the said Defendant as aforesaid sustained 
damage to the amount of £300. 

And the said Plaintiff further saith, that he has annexed 
to this declaration a plan framed by the sworn land surveyor, 
Frederick Hurlingh Hopley, explanatory of the position of 
the five farms aforesaid, and of the places upon the farm of 
the said Plaintiff where the trespasses aforesaid were com- 
mitted by the said Defendant 

And the said Plaintiff prays that the said Defendant may 
by the judgment of this Honourable Court be condemned to 
to pay to the said Plaintiff the sum of £300 as and for 
damages aforesaid, and that the said Defendant may be con- 
demned to remove the stone or beacon aforesaid, placed by 
him upon the farm of the said Plaintiff at the spot thereupon 
denoted on the said plan by the letter Q, and that it may be 
declared as against the said Defendant that the quadrilateral 
portion of the land, part of the Plaintiffs said farm, and 
designated on the plan aforesaid by the letters L S Q Z, 
is the property of the said Plaintiff, and that if necessary 
proper beacons or landmarks may be erected under the 
supervision of some proper person appointed by this Honour- 
able Court for the purpose of marking the boundaries of the 
said farm of the said Plaintiff on the side of or towards the 
farm of the said Defendant, and that the said Defendant 
may be restrained by perpetual interdict from again tres- 

Jassing upon the farm of the said Plaintiff, and that the said 
laintiff may have such further and other rehef as to this 
Honourable Court shall seem meet, with cost of suit. 

W. Porter. 

Defenda/nf'a Plea. — General issue. 
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